
    

 

 

 
State Laws Regulating Access to Abortion Care in Carceral 
Facilities 
  
In the United States, each year a person spends incarcerated reduces their life expectancy by two years.1 This 
is due, in part, to the grossly inhumane conditions in prisons. American prisons are understaffed and 
overpopulated, which results in people who are incarcerated experiencing neglect and violence at alarming 
rates.2 Additionally, people who are incarcerated are denied adequate access to fresh air, healthy food, natural 
light, and health care.3 In state-run facilities, more than 20% of people who are incarcerated with a persistent 
medical condition do not receive necessary care.4 People who are incarcerated are more likely to suffer from 
chronic health problems, including diabetes, high blood pressure, HIV, and substance abuse and mental health 
disorders.5 This combination of increased rates of people who are incarcerated living with chronic health issues 
and the lack of adequate care in carceral facilities is deadly.6  

 
About 190,000 women7 are incarcerated on any given day in the United States.8 The Prison Policy Initiative 
estimates that about 58,000 pregnant women are incarcerated in jails and prisons each year.9 Pregnancy, giving 
birth, and being postpartum while incarcerated are linked to negative health impacts as people who are 
incarcerated are not provided adequate prenatal and postpartum care, and experience trauma from the 
experience.10 For example, studies show that pregnant incarcerated women have higher rates of miscarriages, 
preterm infants, and infants who are small for their gestational age.11 The experience of pregnancy exacerbates 
the existing abysmal conditions of incarceration as pregnant incarcerated women navigate the compounded 
discomforts of poor bedding, improperly fitting clothing, and lack of privacy.12  
 
One policy that supports the health of pregnant people who are incarcerated is mandating access to safe and 
effective abortion care for those who do not want to be pregnant or give birth while incarcerated. For pregnant 
people who are incarcerated, the choice of abortion is likely a safer option and providing access preserves the 
dignity of bodily autonomy despite the incarceration. Restrictive abortion laws or policies in any setting—carceral 
or otherwise—generally implicate short- and long-term negative health impacts, including psychological, social, 
and economic harms for pregnant individuals and their families.13 These harms are worse for people who are 
incarcerated and because women of color are incarcerated at higher rates, incarcerated pregnant women of 
color experience disproportionate health harms when states restrict abortion.14  
 
Many states acknowledge the importance of protecting access to abortion generally. Following the overturning 
of Roe v. Wade,15 many states seeking to protect abortion access either amended their state constitutions or 
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passed legislation. Additionally, some states relied on laws, constitutional amendments, and court 
interpretations that existed before the Supreme Court’s ruling in Dobbs v. Jackson Women’s Health 
Organization16 as the basis for protecting access to abortion in their states. These policies provide widespread 
state-level abortion access protections, but for pregnant women who are incarcerated, abortion access can be 
further protected or restricted through state prison laws. Of the twenty-six states and the District of Columbia 
where abortion is generally available by law,17 nine states have some sort of prison policy that specifically 
controls abortion access for people who are incarcerated.18 This issue brief examines current state laws 
regarding access to abortion in carceral facilities in the states where abortion is generally available by law.  

Statewide Substantive Provisions Versus Deference to Administrative Facilities  
 
Of the states that have protective abortion access laws, five have clear written policies that at least in some 
respect require abortion access for people who are incarcerated. Four states: California,19 New York,20 Illinois,21 
and Colorado22have passed legislation regarding access to abortion for people who are incarcerated; New 
Jersey23 has promulgated regulations establishing parameters for access.  
 
Three states with carceral abortion laws or policies delegate abortion access to the state department of 
corrections or to each carceral facility either through specific statutory language or by default for lack of any 
greater direction.24 For example, Oregon law defers to county sheriffs to set procedures for delivering all medical 
care in Oregon jails.25 Though the Oregon State Sheriffs’ Association sets best practices and guidelines for the 
operation of jails throughout Oregon, these best practices and guidelines are voluntary and are inconsistently 
implemented, resulting in severe abortion restriction in certain jails.26  
 
A Maryland statute directs the State Commissioner of Correction to “ensure that standards are developed to 
address…abortion,” leaving the Commissioner broad discretion on when or whether people who are 
incarcerated may access abortion care.27 Further, each correctional facility in Maryland must “have a written 
policy in place regarding the medical care of pregnant incarcerated individuals” that addresses access to 
abortion care including information about abortion providers and transportation.28 This diffuse approach can lead 
to different policies in different facilities confusing correctional staff and people who are incarcerated. 
Massachusetts Department of Corrections policy, alternatively, merely requires that pregnant inmates who 
request to terminate a pregnancy be referred to “appropriate counselling services.”29 

Consistency with State Abortion Protections for Non-Incarcerated Residents  
 
Six states have prison policies consistent with state abortion access protections and three states have prison 
policies that are not consistent with state law.30 
 
Illinois explicitly includes the right to an abortion for people who are incarcerated, recognizing reproductive 
health, including abortion, as a fundamental right.31 The law provides that “the state shall not deny, restrict, 
interfere with, or discriminate against an individual’s exercise of [this right to abortion] including individuals under 
State custody, control, or supervision.”32 In California, the statute addressing the right of a person who is 
incarcerated to have an abortion explicitly states that no condition or restriction can be imposed that is 
inconsistent with the California law that establishes the right to abortion for those not incarcerated.33 Unlike 
Illinois and California, New York, New Jersey, and Colorado do not specifically state that the protections for 
incarcerated pregnant people are consistent with state law or policy, nor do these states have provisions to the 
contrary.34 
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By contrast, Massachusetts purports judicial and statutory abortion access protections but fails to guarantee 
such protections for people who are incarcerated. Instead, state prison policy merely requires that “[i]n the event 
that a pregnant inmate requests to terminate her pregnancy, the inmate shall be referred to appropriate 
counseling services.”35 The Massachusetts legislature has considered bills to remedy the disconnect between 
the right to abortion generally and that for people who are incarcerated. For example, last session, the 
legislature considered but failed to pass a bill that would require prisons to provide reproductive health care to 
people who are incarcerated; the same bill has since been reintroduced as of February 27, 2025.36 
 
Only Maryland imposes specific and inconsistent gestational limits on access to abortion in carceral facilities. 
Although the Maryland Constitution guarantees the right to abortion up to viability—generally at 24 to 26 
weeks—the legislature defers to the Department of Corrections to regulate access for people who are 
incarcerated, and those regulations only permit abortion up to 14 weeks gestation.37 

Payor Restrictions in Accessing Abortion Care While Incarcerated  
 
Generally, individuals do not have access to private health insurance, Medicaid, and Medicare while 
incarcerated.38 The government is required to provide medical care to people who are incarcerated, but many 
states require people who are incarcerated to pay copays.39 Although the copay usually falls between $2 to $5, 
the cost may be prohibitive to many because people who are incarcerated on average make $0.14 to $0.63 per 
hour.40 Additionally, individuals who are incarcerated may be fully responsible for medical costs incurred from 
providers outside of the prison which can result in steep medical debt upon release.41 For pregnant women who 
are incarcerated, the costs associated with pregnancy and delivery can reach tens of thousands of dollars.42  
 
State policies vary on whether they contain provisions about payment for abortion care and, if so, whether that 
care is covered by the government. Five states have adopted carceral abortion policies that do not refer to the 
costs of abortions for people who are incarcerated, including for transportation and the procedure or medication 
involved.43 Both Massachusetts and Oregon restrict state payments for carceral abortion. The Massachusetts 
Department of Corrections may not pay for abortion services unless deemed medically necessary by a 
physician.44 Oregon’s voluntary county jail standards provide that abortion be at the expense of the person who 
is incarcerated unless medically necessary. Both Illinois and Minnesota, however, have policies addressing the 
role of the state in the financial responsibility for abortion care for people who are incarcerated. Governor 
Pritzker announced Illinois would no longer require people who are incarcerated to pay for abortion care.45 The 
Illinois Department of Corrections announced the policy change in 2022 and noted that any person who did pay 
for the procedure and associated expenses while incarcerated would be reimbursed.46 Similarly, the Minnesota 
Department of Corrections under Governor Tim Walz announced in 2023 that it will now pay to provide people 
who are incarcerated with abortion care, including the provision of any necessary transportation and even a 
doula upon request.47 

 
Additionally, both New York48 and California49 cover the cost of abortion for people who are incarcerated. New 
York ensures that medical care for people who are incarcerated is covered by the state.50 The statute does not 
explicitly mention abortion care, but the New York law mandates abortion be provided on request to people who 
are incarcerated such that abortion care should be considered included under the umbrella of covered medical 
care.51 While Colorado law does not require the state pay for abortion care, it requires that people who are 
incarcerated receive referrals to community-based organizations that help people pay for abortions.52 Other 
states, including California and New Jersey, have unclear policies and do not explicitly address who is 
responsible for the expenses associated with abortion for people who are incarcerated. 
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Conclusion 
 
Pregnant people choose abortion for myriad reasons, often including preservation of their physical and mental 
well-being. Pregnant people who are incarcerated face significant circumstances that may contribute to their 
decision to seek abortion care. Yet states that protect access to abortion care generally may not guarantee the 
same right to abortion care for pregnant women who are incarcerated. Public health professionals and 
advocates for reproductive justice should coalesce around supporting policies that best protect pregnant people 
who are incarcerated. Understanding the relevant state laws is the first step in any such effort.  
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