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MECHANISMS FOR ADVANCING HEALTH EQUITY, RACISM AS A PUBLIC HEALTH CRISIS

Fact Sheet

Law and policy play a critical role in shaping health outcomes especially when it comes to racial health equity.
While legislative actions and trends matter, it is also important to understand the role of the courts in altering
legal landscapes in ways that can positively or negatively impact racial health disparities. The full scope of
these public health impacts may not always be clear, particularly when courts are deciding issues that do not
directly address traditional public health issues like vaccine or mask mandates. Yet as public health
practitioners and advocates, we know that the evidence shows that clinical care impacts a smaller portion of
health outcomes than the social determinants of health.! The social determinants of health are the conditions
under which people live their lives that impact their health and quality of life such as racism, access to
education, and opportunities for civic participation. 2 The judiciary plays a key role in influencing these
conditions by establishing the boundaries of what the law permits or forbids, which means judicial decisions
inevitably impact health equity.

This fact sheet highlights four 2023 U.S. Supreme Court cases with examples of how each potentially impacts
racial health equity. Critical social determinants of health were at issue in Biden v. Nebraska (student loan
debt), Students for Fair Admissions v. President and Fellows of Harvard College (access to college), Allen v.
Milligan (voting rights), and Health and Hospital Corporation of Marion County v. Talevski (the ability to bring
civil rights claims). Although some of these cases seem race-neutral, their outcomes still matter to the health of
communities of color. In Biden v. Nebraska, for example, at issue was federal authority to erase some student
loan debt. Student loan debt is a burden, disproportionately carried by Black and Hispanic people, which has
serious health impacts including increased suicidal ideation and poor mental health.® This is just one example
of how the judiciary influences structural inequities that are intertwined with racial inequities.

Structural racism is the most significant driver of health disparities. This is evidenced by the fact that, across-
the-board, Black, Hispanic, Native American and Alaska Native communities, and other communities of color
routinely experience poorer health outcomes when compared to their White counterparts. If efforts to undo
such harms are deemed unlawful by courts, health disparities will worsen.



This fact sheet examines two Supreme Court cases that can be classified as wins for racial health equity (Allen
and Talevski) and two losses (Biden and Students for Fair Admissions). It provides a brief snapshot of the
cases and briefly identifies some of their impacts on racial health equity to better help those working in public
health understand the connection between case law and health outcomes for communities of color.

Overview

Selection of 2023 court cases

CASE

HOLDING

EXAMPLE OF RACIAL HEALTH EQUITY IMPACT

Biden v. Nebraska

The Supreme Court struck down a loan
forgiveness program that would have reduced or
eliminated up to $20,000 of certain federal
loans. The Court held that the Secretary of
Education does not have authority through the
HEROES Act to establish the program that
would have cancelled approximately $430
billion in student loan debt.

Though the harm of student loan debt has long
preceded the COVID-19 pandemic, the loan
forgiveness program was introduced to address
increasing economic pressure mounting since the
pandemic. These pressures, and student loan debt,
have disproportionately harmed communities with
low-incomes and communities of color. In 2021,
while only nine percent of White borrowers reported
being behind on student loan debt, 17 percent of
Black borrowers and 18 percent of Hispanic
borrowers reported being behind.4 Student loans
contribute to a range of negative health impacts,
including poor mental health, suicidal ideation, and
financial hardships that make it more difficult for
individuals to meet their basic needs.

Students for Fair
Admissions v.
President and
Fellows of Harvard
College

The Supreme Court held that race-based
affirmative action admissions programs at
Harvard College and The University of North
Carolina violate Title VI of the Civil Rights Act of
1964 and the 14t Amendment’s Equal Protection
Clause, respectively.5

Although not expressly overruling prior precedent,
the Court adopted a new line of reasoning that
essentially ends race-conscious affirmative action
admissions programs in higher education. It creates
new legal barriers to providing access to college, a
social determinant of health, for underrepresented
people of color, and further threatens to deepen
racial inequities in student debt burdens. In doing
so, it adds to recent legal trends making it unlawful
for institutions to address structural racism, further
entrenching racial health disparities.

Allen v. Milligan

The Supreme Court concluded that Alabama’s
redistricting plan for seats in the U.S. House of
Representatives likely violates Section 2 of the
Voting Rights Act, which prevents states from
enacting racially discriminatory processes
denying or abridging a citizens’ right to vote.
Notably, the Court refused to adopt a new “race-
neutral” benchmark for § 2 VRA cases that
would have disturbed nearly 40 years of existing
jurisprudence.

Alabama’s redistricting plan would have diluted the
power of Black voters. Successful policy campaigns
that aim to address health outcomes require civic
participation and influence over the political
environment.® Policy that impacts racial health
equity is also decided by the delegation of power
given to our elected representatives.” Achieving
racial health equity requires inclusive civic
engagement policies, particularly in areas with a
history of racially exclusive voting laws and policies.

Health and Hospital
Corporation of
Marion County v.
Talevski

The Supreme Court held provisions of the
Federal Nursing Home Reform Act (FNHRA)
unambiguously create rights enforceable under
42 U.S.C. § 1983 (civil action for deprivation of
rights) and that nursing home residents can seek
relief under § 1983. Of note, the Court rejected
the argument that § 1983 does not apply to

The Supreme Court’s holding has potentially broad
implications because safety-net program enrollees
rely on § 1983 to seek relief for civil rights violations.
Medicaid is one of several safety-net programs
enacted under the Spending Clause and is the largest
healthcare payer providing access to care for people
of color with low incomes. These individuals are
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federal Spending Clause legislation like the often subject to discrimination in the healthcare

FNHRA. delivery system resulting in poorer health outcomes
and higher mortality rates. The Supreme Court’s
holding protects an important pathway for
individuals enrolled in safety-net programs to seek
redress for civil rights violations in federal court.

Discussion

Biden v. Nebraska

The case centers on the extent of the Secretary of Education’s authority to “waive or modify” provisions
applicable to student financial assistance programs under Title IV of the Higher Education Act of 19658
pursuant to the Higher Education Relief Opportunities for Students (HEROES) Act of 2003.° The relevant
portion of the HEROES Act states that the Secretary “may waive or modify any statutory or regulatory provision
applicable to the student financial assistance programs under title IV of the [Education Act] as the Secretary
deems necessary in connection with a war or other military operation or national emergency.”'° In the wake of
the COVID-19 pandemic, the Secretary exercised this authority to reduce or eliminate certain federal loans up
to $20,000 that would result in approximately $430 billion in student loan cancellation.*!

The Supreme Court held the Secretary did not have the power create the program under the HEROES Act.*? It
found that the Secretary overstepped its authority because Congress’s use of the word “modify” only permits
“modest adjustments and additions to existing provisions” but that the Secretary “may not transform them.”*3
The Court held that the loan forgiveness program, however, went beyond mere modification to create a
fundamentally new loan program. In so ruling, the Court eliminated a loan forgiveness program that would
have positively impacted almost all student loan borrowers and completely erased the student loan debt of
over 20 million borrowers.'*

Shekinah A. Fashaw-Walters and Cydney M. McGuire argue that the loan forgiveness program was an
example of what they termed “racism-conscious policy.”*® Racism-conscious policies may be facially race-
neutral, but they still “allow policy makers to address racism by identifying, understanding, and responding to
the structural barriers and inequities that give rise to and maintain the social, political, and economic limitations
imposed on minoritized groups in the US.”® They explain:

A race-neutral loan forgiveness policy would forgive the same amount for everyone. A race-based
policy would provide loan forgiveness only for Black people. In the [loan forgiveness program]
that was struck down, the policy would have provided $10,000 to everyone below a specific
income threshold and an additional $10,000 to those who received a Pell Grant. This is a racism-
conscious policy because it recognizes that a disproportionate number of minoritized groups
qualified for Pell Grants as a result of exceptional financial need driven by centuries of structural
inequity. *’

The loan forgiveness program struck down by the Supreme Court would have provided economic relief to
lower-income and communities of color, who have long carried a disproportionate burden of student debt and
are now faced with the rising costs of living in the aftermath of the COVID-19 pandemic.'® As of 2016, only 66
percent of White students left college with student loan debt compared to over 90 percent of African American
and 72 percent of Latino/a students.'® Women also hold a majority of student loan debt reflecting the
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intersectional nature of this inequity.?’ The federal government had anticipated the program would help reduce
racial wealth gaps by erasing all federal student loan debt owed by as many as one in four Black borrowers.?

The Court’s ruling has broad implications for racial health equity. The mental health impacts of student debt
can be serious, with a recent survey finding that one in 14 respondents reported having experienced suicidal
ideation due to student loan debt at some point.?? A 2023 study also found that young adults carrying student
loan debt were almost three times more likely to face difficulty paying medical bills and twice as likely to skip
health care services due to the associated costs.?®> Whether impacting mental health, healthcare access, or
economic stability, student loan debt is a looming factor inhibiting the progress towards health equity.

Students for Fair Admissions v. Harvard College

In Students for Fair Admissions v. Harvard College (SFFA), the Supreme Court invalidated race-conscious
affirmative action admissions programs at Harvard College and the University of North Carolina (UNC).
Since its decision in Grutter v. Bollinger (2003), the Supreme Court has held that under the Equal Protection
Clause of the 14" Amendment colleges have a compelling interest in the educational benefits of a diverse
student body and that a narrowly tailored admissions program seeking meaningful representation of
underrepresented students of color is constitutional.* While not outright rejecting this holding, SSFA
deviates from the Court’s prior precedent, essentially foreclosing any real possibility of viable race-conscious
affirmative action admissions program for many colleges.?®

Race-based affirmative action programs must be supported by a compelling interest. SFFA, however,
rejected the compelling interests that Harvard College and UNC relied on to support their programs. It found,
in part, they were judicially unreviewable even though most of the interests at issue in SSFA mirrored
interests the Court had previously deemed to be compelling and reviewable (e.g., breaking down racial
stereotypes).?® SFFA also concluded the programs operated as unconstitutional negatives because college
admissions are “zero-sum” with winners and losers.?” Therefore, the Court reasoned that if
underrepresented students of color are admitted in larger numbers under the affirmative action programs
and enrollment of non-beneficiaries declines, then colleges are using race as an unconstitutional negative
against the latter groups.?®

This case will have broad impacts on racial health equity. The most immediate and clearest impacts are on
access to higher education. Prior to SFFA, states that banned affirmative action in college admissions
experienced decreases in enrolliment of underrepresented people of color, especially at more prestigious
colleges.?® This provides evidence that SFFA will have similar impacts on enrollment going forward. Also,
although not at issue in the case, access to scholarships has already been dealt a blow. Drawing on the
Court’s broad language, including its zero-sum model, some colleges stopped using membership in an
underrepresented racial group as a criterion for providing scholarships.® Access to college requires
overcoming two major hurdles: admissions and ability to pay. The dual foreclosure of admission
opportunities and money for tuition and fees will further deepen existing racial inequities in accessing
education, a social determinant of health.3! This should raise the alarm for advocates of racial health equity.

The Court’s reshaping of the legal landscape is taking root in a social system in which the very groups
harmed by SFFA’s ruling are overwhelmingly the same groups targeted by for-profit colleges for predatory
student lending with fraudulent promises of educational benefits that saddle Black and Hispanic students
with crippling debt and little to no educational value.®? As discussed in Biden v. Nebraska above, these are
also generally the same students who experience a greater educational debt burden than their White
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counterparts, a burden that limits their ability to meet their basic needs like food security and access to
healthcare.®® These are just a few examples of how SFFA fuels structural racism and props up a social
system already built to produce racial health inequities.

SSFA tells us that the purpose of the 14" Amendment is to end all governmentally imposed racial
discrimination.3* But public health advocates take note: SFFA is another step towards creating a legal
structure that seeks to wholly erase the ability of governmental systems to address structural racism.

Allen v. Milligan

In a major voting rights decision, the Supreme Court ruled that Alabama’s proposed redistricting plan likely
violates Section 2 of the Voting Rights Act. *> Alabama’s districting plan created a single majority Black district
while dividing further groups of Black voters across several other districts.*® Three groups sued seeking to
block Alabama from conducting congressional elections under the plan, arguing that Section 2 required two
majority Black districts. The purpose of Section 2 is to prevent states from enacting racially discriminatory
processes that deny or abridge a citizens’ right to vote. As applied here, Section 2 claims are directed at
processes: (1) that interact with “social and historical conditions to cause an inequality in the opportunities
enjoyed by black and white voters,” (2) dilute or even cancel Black voting power, (3) occur when there are vast
differences in candidates preferences between the groups, (4) and candidates Black voters would elect are
routinely defeated because their votes are diluted by majority White voting districts.3” Applying the Court’s
longstanding Section 2 jurisprudence the Court concluded the district court had not erred in finding a likely
Section 2 violation.

Importantly the Court also rejected “Alabama’s attempt to remake [the Court’s] Section 2 jurisprudence anew”
with Alabama’s alternative “race neutral benchmark” framework to assess Section 2 challenges.® Had the
Court adopted Alabama’s framework, it would have made it harder to successfully bring Section 2 challenges.

Public health, racial health equity, and civic participation can be strengthened by promoting inclusive voting
policies.*® States that have voting policies that are more inclusive and that have greater voter participation also
have better health outcomes.*® The Health & Democracy Index visually explores this relationship and
underscores how weakening the voting power of people of color and other groups may lead to further
disparities in health outcomes.*! As demonstrated by the index, Alabama provides less voting access, due to
several restrictive voting policies, and worse health outcomes.*? These outcomes cannot be separated from
structural racism. The Court’s decision to honor precedence and to enjoin Alabama from conducting elections
under a redistricting map that would have diluted the power of Black voters is promising news for racial health
equity.*®

Health and Hospital Corporation of Marion County v. Talevski

The Supreme Court held that the provisions of the Federal Nursing Home Reform Act (FNHRA)
unambiguously create rights enforceable under 42 U.S.C. § 1983.#* Section 1983 has historically permitted an
individual to bring a civil action against those acting under color of state law for deprivation of their federal
rights.* In reaching this conclusion the Court rejected the argument that Section 1983 does not apply to
legislation, such as the FNHRA, created by Congress via its Spending Clause powers. Many safety-net
program enrollees in programs created by Spending Clause legislation rely on Section 1983 to seek relief for
civil rights violations.
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The FNHRA requires nursing homes receiving Medicaid funding to “protect their residents’ health, safety, and
dignity.” 4 It also identifies specific individual rights that residents have.*’ A resident in a nursing facility owned
by Health and Hospital Corporation (HHC) of Marion County began suddenly deteriorating because he was
being chemically restrained with six powerful psychotropic medications, inhibiting his ability to communicate
and eat on his own. HHC subsequently began sending the resident away to a psychiatric hospital, eventually
trying to force his permanent transfer to a dementia facility without first notifying the resident or his family. After
his death, the resident's family sued HHC under Section 1983 for depriving him of his FNRHA-guaranteed
federal rights, citing violations of FNHRA'’s unnecessary-restraint and predischarge-notice provisions.

States administer Medicaid within broad federal guidelines, enforced through oversight from the Centers from
Medicare and Medicaid Services (CMS) and through federal court litigation. While the Medicaid statute itself
does not provide any private right of action, Section 1983 has provided a mechanism for enrollees to enforce
their civil rights, which Federal circuit courts have typically upheld. However, in 2020, Federal circuit courts
began deviating from their long-standing position of upholding enforcement by issuing opinions refusing to
allow private enforcement.*®

Spending Clause legislation like the Medicaid Statute, Children’s Health Insurance Program, and Supplemental
Nutrition Assistance Program provide a safety net for people of color with low incomes. Although the Supreme
Court's decision is limited to the FNHRA, the potential implications extend to all Spending Clause legislation
and the populations who rely on programs established through the Spending Clause. According to 2020 CMS
demographic data, Medicaid enrollees were more racially and ethnically diverse than the broader U.S.
population, with Medicaid providing insurance coverage for roughly 55 million individuals who identify as
American Indian or Alaska Native, Asian, Black or African American, Native Hawaiian or Other Pacific
Islander.*® A further limitation on Medicaid enrollees’ ability to seek private enforcement of civil rights violations
under Spending Clause statutes would have been a dangerous deprivation of a legal mechanism critical to
enforcing non-discrimination provisions and moving the needle on bridging the gap on disparate health
outcomes.*

Conclusion

This fact sheet examined a selection of 2023 U.S. Supreme court cases that have major impacts on efforts to
advance racial health equity. Working at the intersection of public health and racial justice requires
understanding how the judiciary impacts public health and how even seemingly race-neutral legal issues can
have far reaching impacts on the health of communities of color.

This document was developed by April Shaw, PhD, JD, Senior Staff Attorney, Health Equity, Phyllis Jeden, JD, Senior Staff Attorney
Health Equity, Haley Campbell Garcia, JD Candidate '24 University of Kentucky J. David Rosenberg College of law, Law Clerk, Health
Equity, Network for Public Health Law’s Health and Asha Devineni, JD, former Centers for Disease Control and Prevention Public Health
Law Fellow at the Network for Public Health Law, Health Equity. The Network for Public Health Law provides information and technical
assistance on issues related to public health. The legal information and assistance provided in this document does not constitute legal
advice or legal representation. For legal advice, please consult specific legal counsel.
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