R] The Network
for Public Health Law Ideas. Experience. Practical answers.

Post-Dobbs Abortion
Access Routes: A Primer

Jennifer L. Piatt, J.D. Erica N. White, J.D.
Research Scholar Research Scholar
Deputy Director, Western Region Staff Attorney, Western Region
Network for Public Health Law Network for Public Health Law

Sandra Day O’Connor College of Law Sandra Day O’Connor College of Law
Arizona State University Arizona State University


mailto:Jennifer.piatt@asu.edu
mailto:ENWhite@asu.edu

The Network
for Public Health Law

N

(Mississippi enacts Iaw\
banning abortion after
15 weeks except in
narrow cases of
medical emergency or

“severe fetal
\ abnormality” J

2018

( After district court &\
5th Circuit find
Mississippi law

unconstitutional (per
Roe v. Wade), U.S.
Supreme Court agrees

\ to hear the case J

2021

Held: the Constitution no longer
confers a right to abortion.

Rescinding the
Right to Abortion

Dobbs v. Jackson Women’s Health
Organization (2022)

-

\_

On June 24, 2022, the

Parenthood v. Case

~

Court issued its
decision, fully
overturning Roe V.
Wade & Planned

9,

2022

But other “open
doors” remain...
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Abortions Fell After Dobbs Legal Abortions Fell Around

Legal abortions 6 Percent In TWO Months
After End of Roe
Bk
The Supreme Court ruled

on June 24, allowing state

A draft decision abortion bans.
leaked on May 2.
. ® 79.6Kk
75k
70k | [ | | |
April May June July Aue.

By The New York Times | Source: WeCount New York Times (Oct. 30, 2022)



https://www.nytimes.com/2022/10/30/upshot/legal-abortions-fall-roe.html?campaign_id=2&emc=edit_th_20221030&instance_id=76116&nl=todaysheadlines&regi_id=72831090&segment_id=111566&user_id=3030eb2f30a2a78dd0d19041cb80308c
https://www.nytimes.com/2022/10/30/upshot/legal-abortions-fall-roe.html?campaign_id=2&emc=edit_th_20221030&instance_id=76116&nl=todaysheadlines&regi_id=72831090&segment_id=111566&user_id=3030eb2f30a2a78dd0d19041cb80308c
https://www.nytimes.com/2022/10/30/upshot/legal-abortions-fall-roe.html?campaign_id=2&emc=edit_th_20221030&instance_id=76116&nl=todaysheadlines&regi_id=72831090&segment_id=111566&user_id=3030eb2f30a2a78dd0d19041cb80308c

—— Requests for Self-managed Medication Abortion
[X] e o Before and After Dobbs, JAMA (Nov. 1, 2022)

Table. Requestors’ Stated Reasons for Requesting Self-managed Medication Abortion by State Abortion Policy
Category at Baseline and After the Formal Dobbs v Jackson Women's Health Organization Decision®

Reason for request, Baseline After decision Difference,
by state's abortion policy (September 1, 2021, (June 24 to August 31, after decision - baseline,
after Dobbs decision to May 1, 2022), % 2022), % % (95% Cl)
No ban likely
Current legal restrictions 3.2 9.2 6.0(-1.61t0 13.6)
Possible future restrictions 11.5 14.9 3.4(-6.51t013.3)
6-Week abortion ban 0.6 4.6 4.0(-1.5t09.4)
Likely or possible ban
Current legal restrictions 8.6 25.5 16.9(15.2 to 18.7)
Possible future restrictions 12.5 35.5 23.0(21.1 to 25.0)
6-Week abortion ban 2.3 4 1.7(0.1to0 2.5)
b6-Week ban
Current legal restrictions 10.7 46.6 35.9(33.8to 38.0)
Possible future restrictions 14 35.9 21.9(19.8 to 24.0)
6-Week abortion ban 3.9 28.9 25.0(23.3 to 26.8)
Total ban
Current legal restrictions 31.4 62.4 31.0(29.7 to 32.4)
Possible future restrictions 22.8 33.2 10.4(9.1t011.7)

6-Week abortion ban 26.6 20.5 -6.1(-7.4 to -5.0)



https://jamanetwork.com/journals/jama/fullarticle/2797883?guestAccessKey=0bf9b1b5-f43a-4a80-9cd6-294fac7370cf&utm_source=For_The_Media&utm_medium=referral&utm_campaign=ftm_links&utm_content=tfl&utm_term=110122
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“Putting both studies together,
there were about 2,000 fewer

Estimates of abortions in the United States abortions per month, compared
with April, when abortion was legal

in every state.”
From overseas
f abortion pills

As Legal Abortions Fell, Overseas Pill Use Climbed
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Source: WeCount, JAMA analysis - By The New York Times New York Times (Nov. ]_’ 2022)
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[N TheNetwrk Post-Dobbs Abortion Access:

for Public Health Law

PATHWAY:

This Primer describes a series of “open
door” legal pathways to access abortion
services in the U.S. in light of the
withdrawal of federal rights to abortion in
Dobbs and restrictive state abortion laws.

COVERAGE:
Coverage explains who may be able to
utilize a specific pathway to access
abortion services.

CAVEATS:
Caveats delineate various actual or
potential limitations related to
accessing abortions via each pathway.

Open Doors



[ st e Law FDA Preemption

PATHWAY

FDA's authority to approve safe & effective drugs for circulation in
Interstate commerce may preempt contradictory state laws seeking to
limit or restrict medication abortion access, enabling access to
medication abortion nationally.

COVERAGE
Pregnant individuals seeking
abortion up to 10 weeks
gestation.

CAVEATS

Litigation may determine the
extent of FDA preemption vis-a-
vis state authority over the
practice of medicine.



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4032931
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information
https://news.bloomberglaw.com/health-law-and-business/abortion-pill-maker-eyes-changed-judiciary-as-it-mulls-new-suit

[] The Networl Expanded Medication Access

for Public Health Law

PATHWAY:
Some physicians may prescribe mifepristone (medication abortion pill) off-
N label to pregnant individuals seeking abortion past the FDA-approved 10
| |weeks gestation, as current WHO quidelines favor prescribing up to 12 weeks
. | gestation. Some providers also may prescribe mifepristone & misoprostol via
advance provision to individuals at risk of unintended pregnancy. States may
also consider expanding the classes of clinicians authorized to provide
medication abortion.

COVERAGE:
Pregnant individuals seeking abortion up to
12 weeks gestation or individuals at risk of
unintended pregnancy.

CAVEATS:

Access may vary based on individual physician
discretion or increased state-level restrictions.
Many physicians prescribing up to 12 weeks or as
advance provision only provide care via telehealth :

services, which may be subject to other limits. R



https://www.nytimes.com/2022/09/03/health/abortion-pill-access-roe-v-wade.html
https://srhr.org/abortioncare/chapter-3/service-delivery-options-and-self-management-approaches-3-6/self-management-recommendation-50-self-management-of-medical-abortion-in-whole-or-in-part-at-gestational-ages-12-weeks-3-6-2/
https://www.reuters.com/legal/planned-parenthood-asks-north-carolina-court-let-more-health-workers-provide-2022-10-17/?utm_campaign=KHN%3A%20Daily%20Health%20Policy%20Report&utm_medium=email&_hsmi=230162863&_hsenc=p2ANqtz-9kHURTy4XqB5i3V0NNBu7j8hiuK8UfYFrptkMvuDigHYfdSSpbrYSJ2XHMM1YllF4qqWLz36QZNAvYlLyyC4lYk_-OWg&utm_content=230162863&utm_source=hs_email
https://www.nytimes.com/2022/05/05/health/abortion-pills-roe-v-wade.html

(] pereeverk e EMpPloOyer Travel Benefits

PATHWAY:

Private companies may cover travel costs for employees or
dependents living in states that restrict abortion access.
Travel costs could be provided as travel benefits covered
through existing health care plans, as direct reimbursement,
or through standalone funds.

COVERAGE:
Certain employees or dependents who
must travel out-of-state to access abortion
care.

CAVEATS:

Litigation may determine if funds used for these
purposes may violate state aiding & abetting
provisions. Health care plans may face state

restrictions if fully-insured, rather than self-funded.
Expanded benefits may not cover part-time or
hourly workers under existing health care plans.



https://www.bloomberglaw.com/product/blaw/bloomberglawnews/bloomberg-law-news/X1P9H070000000?bc=W1siU2VhcmNoICYgQnJvd3NlIiwiaHR0cHM6Ly93d3cuYmxvb21iZXJnbGF3LmNvbS9wcm9kdWN0L2JsYXcvc2VhcmNoL3Jlc3VsdHMvZDkzNTI1YzBmZmY1NzA0ZTQwYjdjN2I3NTc4NDc2YjYiXV0--2bde5a0e715912112ccf4d01f9c32131187052fb&bna_news_filter=bloomberg-law-news&criteria_id=d93525c0fff5704e40b7c7b7578476b6&search32=vCps8z_sQu2cxwGUC6UHog%3D%3DOd8c8GDozWs-wtO4b2LtTMuBZvJsozLa4q-b3X4ByrMQJbTxCc_McpZFdpGJ9nUy7VsNEMVvHmD9eDy53qy7USYs1za2hGYeyd_GFqChpGzIV5qy4s7FSI6N6bC5dl0cvG8umaCkCm5es4cQlyHBIgqnPmH0NMSkZo1SHvpKsR1X3UArkQHjnlC4P6mJImGZ
https://www.forbes.com/sites/maggiemcgrath/2022/05/07/these-are-the-us-companies-offering-abortion-related-benefits/?sh=6c38a4fa76ea
https://www.texastribune.org/2022/02/23/texas-abortion-sb8-lawsuits/
https://www.kff.org/womens-health-policy/issue-brief/exclusion-of-abortion-coverage-from-employer-sponsored-health-plans/
https://www.kff.org/policy-watch/employer-coverage-travel-costs-out-of-state-abortion/

Medicaid Walvers
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PATHWAY:

President Biden & the Department of Health & Human Services
have expressly encouraged states interested in expanding or
protecting abortion access to apply for Section 1115 waivers of
Medicaid requirements to potentially receive federal funding for
programs designed to help cover travel-related costs for Medicaid
recipients seeking abortions across state lines.

COVERAGE:
Medicaid recipients seeking abortions

across state lines.

CAVEATS:

No state has yet applied for a waiver, possibly
due to the complex application process. The
Hyde Amendment bans the use of federal funds

to pay directly for abortions, so individuals still

need additional funding to pay for the
procedure.

]
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https://www.federalregister.gov/documents/2022/08/11/2022-17420/securing-access-to-reproductive-and-other-healthcare-services
https://www.hhs.gov/sites/default/files/hhs-letter-to-governors-reproductive-health-care.pdf
https://www.medicaid.gov/medicaid/section-1115-demonstrations/about-section-1115-demonstrations/index.html
https://www.politico.com/news/2022/10/04/biden-medicaid-abortion-crisis-00060131
https://www.kff.org/wp-content/uploads/2013/01/8292.pdf
https://www.kff.org/womens-health-policy/issue-brief/the-hyde-amendment-and-coverage-for-abortion-services/

N Eﬁzﬁﬁﬁ?ggalth Law Te I e h e a.l t h

PATHWAY:

Telehealth is a safe, available avenue to access medication abortion
(mifepristone & misoprostol) enabling physicians to prescribe drugs & provide
follow-up care via telehealth consultation. In abortion-hostile states, patients
may be able to obtain a prescription using telehealth services which is then
filled at an out-of-state pharmacy mailed to or picked up by the patient in an
abortion-protective state.

COVERAGE:
Pregnant individuals up to 10
weeks gestation, with some

providers prescribing through 12
weeks.

CAVEATS:

FDA previously limited dispensation of mifepristone to use under physician
supervision, though EDA recently moved to modify this stringent control. Drugs
are only available in states legalizing abortion, subject to litigation. Pharmacies

dispensing mifepristone must be certified.



https://journals.lww.com/greenjournal/Abstract/2017/10000/Safety_of_Medical_Abortion_Provided_Through.16.aspx
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/misoprostol-marketed-cytotec-information
https://coppercourier.com/story/arizona-clinic-has-workaround-for-abortion-pill-ban/
https://www.nytimes.com/2022/09/03/health/abortion-pill-access-roe-v-wade.html?campaign_id=2&emc=edit_th_20220903&instance_id=71075&nl=todaysheadlines&regi_id=72831090&segment_id=104228&user_id=3030eb2f30a2a78dd0d19041cb80308c
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information

R K b o Mobile Clinics

PATHWAY:

Private organizations including Just the Pill & Planned
Parenthood may operate mobile clinics inside vehicles
located near abortion-hostile state borders for medical &
surgical abortion options (in limited cases). Access Is
currently available in CO, in development in IL, and there
are plans to extend access in CA, NM, NY & WA.

COVERAGE:
Varies depending on site, provider &
state law.

CAVEATS:
Uncertain interstate criminal or civil liability.
Limited availability of mobile clinics. Patient
& staff safety concerns & travel costs.



https://abcnews.go.com/US/mobile-abortion-clinics-ramp-operations-roe-wade-overturned/story?id=85789069
https://www.npr.org/2022/10/03/1125797779/planned-parenthood-mobile-clinic-will-take-abortion-to-red-state-borders
https://www.uclahealth.org/medical-services/obgyn/family-planning/patient-resources/medical-vs-surgical-abortion
https://abcnews.go.com/US/mobile-abortion-clinics-ramp-operations-roe-wade-overturned/story?id=85789069
https://abcnews.go.com/US/mobile-abortion-clinics-ramp-operations-roe-wade-overturned/story?id=85789069
https://www.npr.org/2022/10/03/1125797779/planned-parenthood-mobile-clinic-will-take-abortion-to-red-state-borders
https://abcnews.go.com/US/mobile-abortion-clinics-ramp-operations-roe-wade-overturned/story?id=85789069
https://www.washingtonpost.com/health/2022/10/04/planned-parenthood-mobile-clinic/
https://www.npr.org/2022/10/03/1125797779/planned-parenthood-mobile-clinic-will-take-abortion-to-red-state-borders
https://www.washingtonpost.com/health/2022/10/04/planned-parenthood-mobile-clinic/

[N Rtk . International Access

PATHWAY:

Dozens of countries have legalized abortion access, including
Canada, which has offered to serve as a “safe haven” for
Americans to access abortion. Discreet clinics in Mexico (e.g.,
Tijuana) are providing access as well. Aid Access, based in the
Netherlands, ship abortion medications to patients in need around
the world from a pharmacy based in India.

COVERAGE:

Varies depending upon country of access;
generally pregnant individuals ranging up
to 24 weeks gestation depending on
method.

CAVEATS:

Patients must cover travel & procedure costs
in full. There are extensive waitlists & mailing
internationally adds shipping delays. Some
state laws ban mailing abortion pills, subjecting
patients to threatened enforcement.



https://reproductiverights.org/maps/worlds-abortion-laws/
https://www.politico.com/news/2022/05/05/canada-americans-access-abortions-00030209
https://www.npr.org/2022/08/31/1119886629/abortion-mexico-roe-wade-ban-texas-supreme-court-border-tijuana
https://aidaccess.org/en/
https://www.nbcnews.com/tech/tech-news/dutch-doctor-internet-are-making-sure-americans-access-abortion-pills-rcna35630
https://www.politico.com/news/2022/05/05/canada-americans-access-abortions-00030209
https://www.politico.com/news/2022/05/05/canada-americans-access-abortions-00030209
https://www.nbcnews.com/tech/tech-news/dutch-doctor-internet-are-making-sure-americans-access-abortion-pills-rcna35630
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Minor Access Opportunities

PATHWAY:
Many states require parental consent or notification before a minor
can access abortion care. 15 states (CA, IL, NM, WA, etc.) &

Washington, D.C. do not require parental consent for abortion for
minors. "Judicial bypass,” court approval for abortion access in
place of parental consent, may be an option in 35 states.

COVERAGE:
Pregnant minors under the age
of 18.

CAVEATS:

Parental & minor consent
requirements vary; travel access &
costs; judicial bypass laws vary
across the states; liability
concerns.

Factoring parents’ consent in abortion

Thirty-five states require either parental consent or notification for
a minaor to have an ahortion. Five states have laws that require the
invalvement of baoth parents.

A majority of states require parental involvement

g Mo policy
- K, e
Consent ' . g, in effect ’

x*
pe.
)

Mofification

= Both
parents

= b
o
i

SOURCE: MARAL Pro-Choice America &P



https://www.plannedparenthood.org/learn/teens/stds-birth-control-pregnancy/parental-consent-and-notification-laws
https://www.advocatesforyouth.org/resources/policy-advocacy/judicial-bypass-procedures/
https://www.guttmacher.org/state-policy/explore/parental-involvement-minors-abortions
https://www.plannedparenthood.org/learn/teens/stds-birth-control-pregnancy/parental-consent-and-notification-laws
https://www.guttmacher.org/state-policy/explore/parental-involvement-minors-abortions
https://www.plannedparenthood.org/learn/teens/stds-birth-control-pregnancy/parental-consent-and-notification-laws
https://www.statnews.com/2022/06/26/a-major-problem-for-minors-post-roe-access-to-abortion/
https://www.reprolegalhelpline.org/jb-contact-the-helpline/
https://reproductiverights.org/wp-content/uploads/2020/12/pub_bp_tea.pdf

[ T K e VA Beneficiaries

PATHWAY:

In a September 2022 memorandum from the Department of Veterans
Affairs (VA), the VA clarified its Interim Rule allowing its employees to
provide abortion services to VA beneficiaries in select circumstances, i.e.,
“‘when the life or health of the pregnant individual would be endangered if
the pregnancy were carried to term or when the pregnancy is the result of
rape or incest.”

COVERAGE
Covered abortions for pregnant
veterans & VA beneficiaries.

CAVEATS

Potential litigation; since the VA had not
provided abortion services prior to its
Issuance of the Interim Rule, it will take time
to implement the infrastructure necessary to
facilitate provision of abortion services.



https://www.justice.gov/olc/file/1537431/download
https://www.federalregister.gov/documents/2022/09/09/2022-19239/reproductive-health-services
https://www.womenshealth.va.gov/WOMENSHEALTH/topics/reproductive-health.asp
https://www.nbcnews.com/health/health-news/va-performs-first-abortion-weeks-saying-certain-cases-rcna49007
https://time.com/6214024/veterans-affairs-abortion-fight/

' The Network
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PATHWAY:

Prosecutors have near-absolute discretion over when to prosecute
Individuals for abortion-related crimes. Post-Dobbs, 90+ elected state
prosecutors have pledged not to enforce their states’ abortion bans or

restrictions. Some police chiefs & city councils have also issued memos
providing for the de-prioritization of police enforcement of abortion bans.

COVERAGE

Highly variable & dependent on
jurisdiction.

CAVEATS

Governors can suspend prosecutors for
refusing to prosecute abortions.
Prosecutors are elected officials with
fixed or limited terms—newly elected
prosecutors may take different stances
from their predecessors.



https://fairandjustprosecution.org/wp-content/uploads/2022/06/FJP-Post-Dobbs-Abortion-Joint-Statement.pdf
https://tucson.com/news/local/tucson-takes-action-to-prevent-abortion-related-arrests-if-roe-overturned/article_eb9a3b40-e750-11ec-92ae-dff49d9c8f43.htm
https://www.12news.com/article/news/local/arizona/phoenix-city-council-votes-to-deprioritize-abortion-enforcement/75-c1b058e4-7c44-4d6e-8fbc-43963f656b6c

R Tk Gubernatorial Pardons

PATHWAY:

State governors who disagree with state laws limiting or
criminalizing abortion may pardon or grant clemency to
Individuals found in violation of these laws. Wisconsin Governor
Tony Evers offered to grant clemency to physicians prosecuted
for providing abortions in the state.

COVERAGE
Highly variable; dependent on where

one lives. $

CAVEATS 0

Newly-elected governors may Q?‘?\

choose not to grant pardons;
state governors would not be
able to pardon federal crimes.



https://www.wpr.org/evers-offers-clemency-doctors-prosecuted-performing-abortions-wisconsin

Pharmacies’

[ e et Lo i At .
Nondiscrimination Obligations

PATHWAY:
Post-Dobbs, the number of individual pharmacists refusing to dispense certain
medications has increased, due to both personal beliefs & fears of prosecution
under strict abortion bans. However, federal civil rights laws ensure access to
comprehensive reproductive health care services. Under Affordable Care Act
§ 1557 & Rehabilitation Act § 1557, pharmacies cannot discriminate against
persons by refusing to dispense medication as prescribed by their physicians.

COVERAGE CAVEATS
Any patient who has been prescribed Anti-discrimination protections for
misoprostol, mifepristone, or pharmacists’ religious beliefs under the
methotrexate. Civil Rights Act Title VII may support
refusals to fill a prescription for

medications that could be used to
induce abortions. Persons (including
corporations) may assert anti-
discrimination protections as well under
federal or state Religious Freedom
Restoration Acts.



https://www.politico.com/news/2022/09/28/abortion-bans-medication-pharmacy-prescriptions-00059228
https://www.hhs.gov/sites/default/files/pharmacies-guidance.pdf
https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html
https://www.hhs.gov/sites/default/files/ocr/civilrights/resources/factsheets/504.pdf
https://www.eeoc.gov/statutes/title-vii-civil-rights-act-1964
https://www.supremecourt.gov/opinions/13pdf/13-354_olp1.pdf
https://crsreports.congress.gov/product/pdf/IF/IF11490

\ The Netwrk Emergency Medical Treatment
- frmbienettion o Active Labor Act (EMTALA)

PATHWAY:
EMTALA requires most U.S. hospitals to provide screening &
stabilizing emergency care. On July 11, 2022, HHS confirmed
that physicians may conclude life-saving abortion care is
. [necessary under EMTALA when pregnant patients present with
\ | an “emergency medical condition” (EMC). EMTALA expressly
reempts conflicting state laws.

COVERAGE:
Pregnant patients with an EMC necessitating
abortion as treatment at most hospitals.

\ CAVEATS: ,
| Litigation may determine what is considered | €&
‘ an EMC or how state & federal laws

intersect. In select challenges (TX, ID),
federal courts have issued contradictory

opinions.



https://www.hhs.gov/about/news/2022/07/11/following-president-bidens-executive-order-protect-access-reproductive-health-care-hhs-announces-guidance-clarify-that-emergency-medical-care-includes-abortion-services.html
https://www.networkforphl.org/wp-content/uploads/2022/09/WRO-Post-Dobbs-Legal-Avenues-to-Abortion-Access-1.pdf
https://www.networkforphl.org/wp-content/uploads/2022/10/Western-Region-Memo-Abortion-Access-Litigation-Themes.pdf
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Active Military Access

PATHWAY:

The Under Secretary of Defense released a memo on June 28, 2022,

stating that service members, dependents, other beneficiaries &
Department of Defense civilian employees may continue to access
“‘covered abortions” (e.g., if the life of the mother would be endangered if
the fetus were carried to term, or if the pregnancy is the result of rape or
incest). Active-duty service members may still travel to receive abortion
care, not limited to covered abortions.

COVERAGE:
Service members seeking
“covered” abortions or
traveling for abortions.

CAVEATS:

The military installation must have a medical
facility capable of performing abortion services.
Service members must seek to take leave to
travel for abortions not covered under federal law
or if the installation is incapable of providing an
abortion. Obtaining leave can be difficult.
TRICARE is only available for covered abortions.
Thus, if granted leave, there are great financial
barriers in travel & abortion service expenses.



https://media.defense.gov/2022/Jun/28/2003026770/-1/-1/1/MEMORANDUM-ENSURING-ACCESS-TO-ESSENTIAL-WOMENS-HEALTH-CARE-SERVICES-FOR-SERVICE-MEMBERS-DEPENDENTS-BENEFICIARIES-AND-DEPARTMENT-OF-DEFENSE-CIVILIAN-EMPLOYEES.PDF
https://media.defense.gov/2022/Jun/28/2003026770/-1/-1/1/MEMORANDUM-ENSURING-ACCESS-TO-ESSENTIAL-WOMENS-HEALTH-CARE-SERVICES-FOR-SERVICE-MEMBERS-DEPENDENTS-BENEFICIARIES-AND-DEPARTMENT-OF-DEFENSE-CIVILIAN-EMPLOYEES.PDF
https://reproductiverights.org/wp-content/uploads/2020/12/Serving-Those-Who-Serve_Abortion-Access.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/Serving-Those-Who-Serve_Abortion-Access.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/Serving-Those-Who-Serve_Abortion-Access.pdf

R e o EUA/PREP Declaration

PATHWAY
HHS may have authority to issue an abortion-related Public Readiness & Emergency
Preparedness (PREP) Act Declaration. A PREP Act declaration could convert
misoprostol into a covered countermeasure. FDA may issue an emergency use

authorization (EUA) to allow unapproved uses of approved drugs, like misoprostol for
inducing abortions, rather than its approved use for prevention of NSAID-induced gastric

ulcers. A PREP Act Declaration & an EUA may provide strong liability protections for
losses due to the covered countermeasure as well as protections for persons or entities

administering or providing the countermeasure.

CAVEATS
HHS & FDA have not issued a PREP
declaration or EUA. Because a PREP Act &
EUA would provide a federal liability shield,
there may be state litigation regarding the
extent of the liability protection under the

COVERAGE Act. Since mifepristone is already FDA-
Pregnant patients potentially approved for abortion, it is less likely to
seeking to use misoprostol up to receive potential EUA and PREP Act
10 weeks gestation. coverage.



https://www.networkforphl.org/wp-content/uploads/2022/09/Western-Region-Memo-Abortion-and-Public-Health-Emergencies.pdf
https://www.warren.senate.gov/imo/media/doc/2022.08.03%20Letter%20to%20Administration%20re%20medication%20abortion.pdf
https://www.networkforphl.org/wp-content/uploads/2022/09/Western-Region-Memo-Abortion-and-Public-Health-Emergencies.pdf
https://www.law360.com/articles/1481552/11th-circ-weighs-prep-act-preemption-in-covid-death-suit
https://www.networkforphl.org/wp-content/uploads/2022/09/Western-Region-Memo-Abortion-and-Public-Health-Emergencies.pdf

[ Sssmene  Emergency Contraception

PATHWAY
While not a pathway or substitute for abortion access, Americans still
maintain a fundamental right to use birth control. EDA has approved 4
emergency contraception products (e.g., Plan B, ella, oral contraceptives,
lUDs) which can be taken shortly after unprotected sex to prevent
pregnancy. While most require a prescription, Plan B is sold over-the-
counter. The Affordable Care Act (ACA) requires most private health plans
to cover FDA-approved emergency contraceptives. Online platforms allow
Individuals to obtain emergency contraception without an in-person
appointment.

COVERAGE

Individuals who have had unprotected sex in
the last 3-5 days.

CAVEATS
Some states have restricted emergency
contraceptive access; litigation may ensue
regarding contraception/abortion definitions.



https://www.kff.org/womens-health-policy/fact-sheet/emergency-contraception/
https://www.guttmacher.org/state-policy/explore/emergency-contraception
https://www.nbcnews.com/health/health-news/birth-control-restrictions-may-follow-abortion-bans-roe-rcna35289
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