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On June 24, 2022, the U.S. Supreme Court ruled in Dobbs v. Jackson Women’s Health Organization that there 

is no federal constitutional right to abortion, reversing its prior decisions in Roe v. Wade (1973) and Planned 

Parenthood v. Casey (1992).  

Following the Court’s decision in Dobbs, some states have sought to provide greater or enhanced protections 

for abortion access. Other states, however, have initiated a series of measures to greatly limit or inhibit abortions. 

These actions include (a) implementation of pre-existing “trigger” laws banning procedures the moment abortion 

was no longer a federal constitutional right; (b) enforcement of decades-old laws banning abortion that were 

never repealed (following the Supreme Court’s initial decision affirming a right to abortion in Roe); and (c) 

passage of new statutes restricting abortions. 

A flood of litigation has ensued regarding state anti-abortion legislation. Reproductive rights advocates, abortion 

care providers, and other stakeholders have filed lawsuits attempting to preserve abortion access or at least 

delay outright bans. In the absence of a federal constitutional right to an abortion, they argue that laws restricting 

or banning abortion violate state constitutional provisions, are unconstitutionally vague, or conflict with other 

federal or state laws.  

This Memo provides an illustrative discussion of key emerging themes from litigation challenging state-based 

anti-abortions laws or policies. The memo does not attempt to present an exhaustive review of all such cases 

across the U.S., but rather a select assessment of core legal arguments arising from judicial challenges nationally 

organized under 4 major themes: (1) state constitutional challenges; (2) vagueness; (3) implied repeal; and (4) 

preemption. This Memo will be updated on a monthly basis.  

The Network for Public Health Law has developed a series of reproductive health resources in the aftermath of 

the Dobbs decision. To access all of the Network for Public Health Law resources on reproductive health and 

equity, visit this link. To learn more about ballot measures on abortion access, visit this link. To learn more about 

state-based abortion protections, visit this link. To learn about abortion access as a post-Roe public health 

emergency, visit this link.  

I. State Constitutional Challenges 

Some of the earliest lawsuits challenging state abortion restrictions post-Dobbs relied on state constitutional 

arguments. State constitutions may offer strong protections for abortion rights. For example, while the federal 

Constitution does not expressly include language protecting a right of privacy, California’s State Constitution 

does. California’s and other states’ supreme courts have previously interpreted state constitutional privacy 

guarantees to exceed federal constitutional protections and to protect rights to receive abortion care.  

https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf
https://casetext.com/case/roe-v-wade
https://www.law.cornell.edu/supremecourt/text/505/833
https://www.law.cornell.edu/supremecourt/text/505/833
https://www.networkforphl.org/resources/state-based-abortion-protections/
https://www.networkforphl.org/resources/state-based-abortion-protections/
https://www.networkforphl.org/resources/topics/reproductive-health-and-equity/
https://www.networkforphl.org/resources/ballot-measures-on-abortion-access/
https://www.networkforphl.org/resources/state-based-abortion-protections/
https://www.networkforphl.org/resources/abortion-access-a-post-roe-public-health-emergency/
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CONS&article=I


 

Page 2 

In Florida, Planned Parenthood of Southwest and Central Florida (and other reproductive rights organizations) 

filed a lawsuit on June 1, 2022 challenging the state’s 15-week abortion ban (HB 5) as violating privacy rights 

guaranteed in Florida’s Constitution. The state constitution was amended in 1980 to “guarantee Floridians a 

broad right of privacy,” conferring explicit language protecting privacy. In 1989, the state supreme court held in 

In re T.W. that the privacy amendment protected a “woman’s decision…whether to end her pregnancy.” The 

court clarified that because the constitutional amendment conferring privacy rights was adopted after Roe, “the 

public was aware that the right to an abortion was included under the federal constitutional right of privacy and 

would therefore certainly be covered by the Florida privacy amendment." On June 30, 2022, a state judge initially 

ruled in favor of Planned Parenthood, halting enforcement. On subsequent appeal by the state attorney general, 

HB 5 was procedurally reinstated hours later (under Florida law, the state attorney general’s notice of appeal 

automatically stayed the injunction). Although advocates pushed for immediate review by the Florida supreme 

court, a state appeals court declined to fast-track the case, leaving the abortion ban in effect. On July 31, 2022, 

three Jewish rabbis filed a lawsuit seeking to invalidate HB 5. They argue that, in addition to violating state 

statutory protections, HB 5 violates rights to free speech and free exercise of religion under the Florida state 

constitution. 

Judicial challenges to state abortion laws leverage multiple constitutional provisions in addition to privacy-based 

protections. Ohio’s restrictive law banning most abortions was challenged on June 29, 2022 as violating the 

state constitution’s due process and equal protection clauses, the bill of rights, and a 2011 constitutional 

amendment stating that Ohioans are free to choose their own health care. However, on July 1, 2022, the state 

supreme court summarily rejected requests by abortion providers to block the state’s six-week abortion ban 

pending further litigation.  

On June 25, 2022, Planned Parenthood Association of Utah raised state constitutional arguments against Utah’s 

trigger law, SB 174, which bans abortions with few exceptions and imposes criminal penalties. Planned 

Parenthood alleged that SB 174 violates state constitutional provisions supporting: (1) rights to determine family 

composition and to parent; (2) equal protection; (3) rights to uniform operation of laws; (4) substantive due 

process rights to bodily integrity; (5) prohibitions on involuntary servitude; (6) rights of conscience; and (7) rights 

to privacy. The State of Utah argued conversely that the state constitution recognizes rights for unborn children. 

A state judge halted enforcement of SB 174 on July 11, 2022 pending appeals, finding Planned Parenthood 

successfully showed that women seeking abortions may be harmed. Utah’s trigger law is currently on hold.  

A complaint filed in a Georgia state court on July 23, 2022 by SisterSong Women of Color alleges that the state’s 

anti-abortion law (HB 481) violates the Georgia Constitution’s rights to privacy, liberty, and equal protection. The 

2019 law banning most abortions after six weeks was ruled unconstitutional shortly after its enactment. On July 

20, 2022, the Eleventh Circuit Court of Appeals allowed the law to immediately take effect after the Supreme 

Court’s decision in Dobbs. SisterSong’s complaint alleges that (1) the Georgia Constitution prohibits unwarranted 

state interference with liberty interests in life, body, and health that arguably include the right to abortion; and (2) 

the law violates Georgians’ privacy rights by allowing district attorneys broad access to medical files.  

Similarly, reproductive rights advocates challenged Wyoming’s trigger law, HB 92, on August 1, 2022, arguing 

that the law violates the state constitution’s right for Wyomingites to “make his or her own health care decisions.” 

On August 10, a state district judge issued an injunction, pausing the law’s enforcement while litigation is 

pending. The judge was persuaded by the plaintiffs’ constitutional argument, writing that “[t]he analysis lends 

itself to a finding that a decision to have an abortion is a health care decision” under the Wyoming constitution. 

A lawsuit filed by reproductive rights clinics on August 30 challenging Indiana’s abortion ban alleged that the 

ban “strips away the fundamental rights of people seeking abortion care” in violation of the state constitution. It 

is currently unclear whether the Indiana constitution protects abortion rights. A 2004 state appeals court decision 

https://www.aclu.org/legal-document/florida-15-week-abortion-ban-complaint
https://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=76552
https://law.justia.com/cases/florida/supreme-court/1989/74143-0.html
https://www.nytimes.com/2022/06/30/us/florida-abortion-ban-blocked.html
https://apnews.com/article/abortion-health-lawsuits-florida-ron-desantis-866757980798dec6544135530508edf0
https://fingfx.thomsonreuters.com/gfx/legaldocs/gkvlgomaepb/FloridaRabbis.pdf
https://www.law360.com/articles/1506987/attachments/0
https://www.supremecourt.ohio.gov/pdf_viewer/pdf_viewer.aspx?pdf=230378.pdf&subdirectory=2022-0803/DecisionItems&source=DL_Clerk
https://www.supremecourt.ohio.gov/pdf_viewer/pdf_viewer.aspx?pdf=230378.pdf&subdirectory=2022-0803/DecisionItems&source=DL_Clerk
https://le.utah.gov/~2020/bills/static/sb0174.html
https://www.plannedparenthood.org/uploads/filer_public/57/ca/57ca44fc-624b-4f2a-9eba-3d2824563df5/complaint_for_declaratory_and_injunctive_relief.pdf
https://www.plannedparenthood.org/uploads/filer_public/57/ca/57ca44fc-624b-4f2a-9eba-3d2824563df5/complaint_for_declaratory_and_injunctive_relief.pdf
https://www.ksl.com/article/50437988/judge-places-new-ban-on-utahs-abortion-law-until-planned-parenthood-lawsuit-is-settled
https://aboutblaw.com/4aq
https://www.legis.ga.gov/api/legislation/document/20192020/187013
https://www.courthousenews.com/wp-content/uploads/2022/07/sistersong-georgia-ruling-ca11.pdf
https://www.wyoleg.gov/Legislation/2022/HB0092
https://bloximages.chicago2.vip.townnews.com/wyomingnews.com/content/tncms/assets/v3/editorial/9/70/970dd5bc-d6ff-52b9-b2ed-dd118146038d/62f3ff7f77b72.pdf.pdf
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(Clinic for Women, Inc. v. Brizzi) held that privacy was a core value under the state constitution, but in 2005 the 

Indiana Supreme Court upheld (Clinic for Women, Inc. v. Brizzi) a state law mandating an 18-hour waiting period 

before abortion services could be rendered without deciding whether the state constitution included rights to 

privacy. Litigation is ongoing. 

Even when state courts have seemingly protected abortion access under state constitutions, prior judicial 
determinations are not set in stone (as demonstrated in Dobbs). In Mississippi, Jackson Women’s Health 
Organization (the same abortion clinic which litigated Dobbs) sued various state health officers on June 27, 2022, 
to prevent the state’s trigger law banning most abortions from taking effect. The clinic cited a 1998 Mississippi 
Supreme Court ruling (Pro-Choice Mississippi v. Fordice) finding the state constitutional right to privacy “includes 
an implied right to choose whether or not to have an abortion.” The state attorney general’s office argued the 
1998 holding was grounded in U.S. Supreme Court decisions overturned by Dobbs. On July 5, a judge declined 
to temporarily block the trigger law, determining the clinic failed to show that Mississippi’s constitution protects 
abortion rights. On July 19, 2022, Jackson Women’s Health Center dismissed its lawsuit after the clinic owner 
sold the facility. An attorney for Jackson Women’s Health Organization explained that “[i]f the clinic is not in a 
position to reopen in Mississippi, it no longer has a basis to pursue this case in the courts.” Mississippi’s trigger 
ban remains in effect. 
 
Oklahoma’s state constitution allows legal challenges that “threaten grave constitutional crises” to begin at the 
state supreme court. On July 1, 2022, advocates challenging the state’s abortion ban went directly to the 
Oklahoma Supreme Court, where litigation is currently pending. Plaintiffs argue that the state’s abortion 
restrictions violate the state constitution’s substantive due process requirements and rights to personal autonomy 
and bodily integrity. 
 

II. Vagueness 

Reproductive rights advocates have challenged state abortion laws as being unenforceable or void due to 

vagueness. Arguments grounded in “vagueness” suggest that substantive due process principles derived from 

the U.S. Constitution’s Fourteenth Amendment, and replicated in select state constitutions, disallow enforcement 

of laws that are arbitrary, capricious, or so “vague” as to obfuscate their enforcement or fail to give fair notice of 

prohibited actions.  

Because Louisiana’s constitution (like many states) does not explicitly protect abortion, abortion providers sued 

on June 27, 2022 to block the state’s trigger law banning abortions (L.R.S. § 40:1061) on vagueness grounds. 

They argued the statute was obscure particularly as applied in cases involving fetal abnormalities as the law 

does not seemingly allow any exceptions, arguably leaving unclear what conduct is prohibited or what penalties 

should be imposed. On July 21, a Louisiana judge blocked the law, allowing state clinics to operate while the 

challenge goes to trial. Eight days later on July 29, a state appeals court allowed the state attorney general to 

enforce the ban pending litigation. The Louisiana supreme court denied an emergency motion to block 

enforcement on August 12, leaving the ban on most abortions in the state in effect. 

In Arizona, a federal judge blocked a state statutory interpretation provision attempting to extend statutory rights 

to fetuses on July 11, 2022. Plaintiffs successfully argued that the law’s language was unconstitutionally vague 

because it provided no meaningful guidance or clarity on the scope of the law.   

States may seek extra-judicial avenues to resolve vague abortion laws. After a North Dakota judge placed the 

state’s trigger law on hold (on July 27, 2022) when the attorney general incorrectly determined the law’s effective 

date, state lawmakers called for an attorney general’s opinion on August 1 to clarify inconsistencies related to 

emergency care underlying the state’s abortion restrictions. On August 26, a state judge blocked the law after 

finding that the harm it would cause to individuals outweighed any harm to the state. 

https://casetext.com/case/clinic-for-women-inc-v-brizzi-1
https://caselaw.findlaw.com/in-supreme-court/1055147.html
https://www.politico.com/news/2022/07/05/mississippi-abortion-law-judge-00044133
https://casetext.com/case/pro-choice-mississippi-v-fordice
https://aboutblaw.com/3O3
https://apnews.com/article/abortion-us-supreme-court-health-jackson-state-courts-5df14f3344a89d86eb2fb1272a21448c
https://mscenterforjustice.org/3314-2/
https://reproductiverights.org/wp-content/uploads/2022/07/OK-Pre-Roe-and-612-Complaint.pdf
https://books.google.com/books/about/Public_Health_Law_in_a_Nutshell.html?id=0seYzgEACAAJ
https://reproductiverights.org/wp-content/uploads/2022/06/LA-Trigger-Ban-Claim.pdf
https://legis.la.gov/legis/Law.aspx?d=78688
https://aboutblaw.com/34Q
https://www.theadvocate.com/baton_rouge/news/article_79a93924-0905-11ed-b865-0b5bafae9e91.html
https://aboutblaw.com/4rZ
https://www.bloomberglaw.com/document/XOB56PL56U9J79T6J146LSK5PU?
https://apnews.com/article/abortion-health-north-dakota-grand-forks-fargo-648d761981649384c39a904d411e922c?utm_campaign=KHN%3A%20Daily%20Health%20Policy%20Report&utm_medium=email&_hsmi=221550203&_hsenc=p2ANqtz--uyRWtj677q9NEdboEwV3ENHPm8Vzocm1i3_UURpetQkT3p8iPuKelKHH7haNmECozuhI75hvwKhI8ucNzRq12wJis5w&utm_content=221550203&utm_source=hs_email
https://aboutblaw.com/4E3
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III. Implied Repeal 

Some states feature multiple laws regulating abortions, leading reproductive rights and other advocates to 

challenge their enforceability on grounds that older state laws restricting abortion have been impliedly repealed 

by subsequent conflicting laws. Essentially, the legal argument postulates that inconsistent laws cannot be 

enforced simultaneously, and that to give effect to the intent of the legislature, an older law which conflicts with 

a more recent one is said to have been repealed not expressly, but by implication. 

In West Virginia, the American Civil Liberties Union (ACLU) argued that the state’s 1883 abortion ban conflicts 

with newer statutes and thus should be void as repealed by implication. On July 18, 2022, a state judge halted 

enforcement of the law pending further litigation. The state attorney general has asked state legislators to clarify 

or reconcile conflicting statutes regulating or criminalizing abortions. Similarly, in Wisconsin, the state attorney 

general sued to challenge an 1849 law prohibiting all abortions, except to save the mother’s life, arguing that this 

law conflicts with newer post-Roe regulations from the 1980s which only ban the procedure after fetal viability. 

Wisconsin’s attorney general asked the court to invalidate the 1849 provision.  

Idaho’s 2020 trigger law (I.C. § 18-622(2)) allows abortion providers to be criminally charged, but not patients, 

which directly conflicts with a 1973 statute making it a felony for anyone to undergo an abortion. Advocates 

challenging the trigger law argued on June 27, 2022 that the scope of enforceability is unclear. 

Arizona’s Attorney General asked a state court judge on July 13, 2022 to allow a pre-statehood law banning all 

abortions to go into effect, even though the state legislature passed a law earlier in 2022 which allows doctors 

to perform abortions at up to 15 weeks. In a hearing on August 19, 2022, Planned Parenthood argued that the 

judge should not allow the pre-statehood law to supersede Arizona’s other abortion laws. Instead, Planned 

Parenthood argued the court should harmonize Arizona’s abortion laws by allowing the territorial ban to be 

enforced only against non-doctors, while still allowing doctors to perform abortions as permitted by Arizona’s 

other abortion statutes and regulations.  

IV. Preemption 

By constitutional design, federal laws are supreme over state laws and are said to overrule, or “preempt,” 

conflicting state laws. Consequently, select states’ attempts to limit abortion access have faced challenges that 

state regulations are contrary to federal law, and thus preempted. On August 2, 2022, the federal Department of 

Justice sued Idaho, alleging the state’s near-total abortion ban violated the federal Emergency Medical 

Treatment and Active Labor Act (EMTALA). EMTALA requires hospitals operating emergency rooms and 

receiving Medicare funding to screen and provide stabilizing medical care to all patients presenting with an 

emergency condition and seeking treatment, which could include conditions requiring abortion services (e.g., 

ectopic pregnancy, severe fetal abnormalities). On August 24, a federal judge blocked Idaho’s law while litigation 

is ongoing, finding it preempted by EMTALA. In the order, the judge noted that Idaho’s statute did not make 

exceptions for serious impairment and dysfunctions threatening patient health, making it impossible for 

physicians to comply with broad federal EMTALA requirements to provide stabilizing care.  

Yet a divergent outcome was almost simultaneously reached in Texas when its state attorney general sued the 

federal Department of Health and Human Services (HHS) on July 14, challenging recent HHS guidance 

acknowledging that EMTALA can, in some circumstances, require abortion care. On August 23, 2022, a federal 

judge granted the attorney general’s request to preliminarily block HHS’s EMTALA guidance in Texas. The court 

found that HHS likely exceeded its statutory authority by issuing the guidance and also failed to observe required 

notice-and-comment procedures pursuant to the Medicare Act.  

https://www.aclu.org/legal-document/womens-health-center-west-virginia-et-al-v-charles-miller-et-al-complaint
https://www.acluwv.org/sites/default/files/field_documents/22-c-556_opinion_and_order_filed_7.20.22.pdf
https://www.acluwv.org/sites/default/files/field_documents/22-c-556_opinion_and_order_filed_7.20.22.pdf
https://www.nytimes.com/interactive/2022/08/11/us/abortion-states-legal-illegal.html
https://www.doj.state.wi.us/sites/default/files/news-media/6.28.22_Criminal_Abortion_Ban_Complaint.pdf
https://www.doj.state.wi.us/sites/default/files/news-media/6.28.22_Criminal_Abortion_Ban_Complaint.pdf
https://legislature.idaho.gov/statutesrules/idstat/title18/t18ch6/sect18-622/#:~:text=(2)%20Every%20person%20who%20performs,(5)%20years%20in%20prison.
https://www.plannedparenthood.org/uploads/filer_public/b3/5c/b35c779c-14b4-480b-9ff9-6174b28b2bfa/verified_petition_for_writ_3.pdf
https://www.plannedparenthood.org/uploads/filer_public/b3/5c/b35c779c-14b4-480b-9ff9-6174b28b2bfa/verified_petition_for_writ_3.pdf
https://www.azcentral.com/story/news/politics/arizona/2022/07/13/abortion-arizona-attorney-general-asks-court-to-lift-injunction-1864-law/10051652002/
https://apnews.com/article/abortion-us-supreme-court-health-arizona-mississippi-d88d5a28973039a3fedadaaf3d086b1c
https://apnews.com/article/abortion-us-supreme-court-health-arizona-864ed6d6be2eb786859584285d2ca087
https://books.google.com/books/about/Public_Health_Law_in_a_Nutshell.html?id=0seYzgEACAAJ
https://www.justice.gov/opa/press-release/file/1523481/download
https://www.justice.gov/opa/press-release/file/1523481/download
https://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA#:~:text=In%201986%2C%20Congress%20enacted%20the,regardless%20of%20ability%20to%20pay.
https://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA#:~:text=In%201986%2C%20Congress%20enacted%20the,regardless%20of%20ability%20to%20pay.
https://www.law360.com/articles/1524301/attachments/0
https://www.texasattorneygeneral.gov/sites/default/files/images/executive-management/20220714_1-0_Original%20Complaint%20Biden%20Admin.pdf
https://adfmedialegalfiles.blob.core.windows.net/files/StateOfTexasMPIorder.pdf
https://adfmedialegalfiles.blob.core.windows.net/files/StateOfTexasMPIorder.pdf
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An additional preemption challenge relates to the authority of the U.S. Food and Drug Administration (FDA), 

which is responsible nationally for food and drug safety pursuant to the Federal Food, Drug, and Cosmetic Act. 

FDA has issued requirements for the administration of mifepristone (a.k.a., “abortion pill”) often used with another 

drug, misoprostol, to medically induce a miscarriage. FDA requirements for mifepristone authorize the drug to 

be ingested safely by patients, with a prescription and under a physician’s supervision, with sufficient warnings 

of adverse reactions. A manufacturer of generic mifepristone, GenBioPro, sued the State of Mississippi in 2020, 

arguing that the state’s strict mifepristone requirements (e.g., including a requirement that a licensed physician 

prescribe the drug and witness its ingestion in person) were preempted by FDA’s more permissive guidance. On 

August 18, 2022, GenBioPro voluntarily dismissed the lawsuit, citing a need to adjust their strategy based on the 

“changed national landscape” caused by the Dobbs decision. Still, GenBioPro could refile the suit in the future, 

or another entity could file a similar challenge. A favorable decision upholding FDA’s regulatory authorities could 

clarify that federal guidelines override contradictory state regulations and validate FDA’s authority in setting 

national policy. 

 

This document was developed by, Erica N. White, J.D., Staff Attorney, and Lauren Krumholz, Legal Researcher, and reviewed by 
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https://www.fda.gov/regulatory-information/laws-enforced-fda/federal-food-drug-and-cosmetic-act-fdc-act
https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers/mifeprex-mifepristone-information
https://www.bloomberglaw.com/document/X6BL1LNJ94R8HKP4B06PG1O0HTR?
https://www.courtlistener.com/docket/18525833/46/genbiopro-inc-v-dobbs/
https://www.jurist.org/news/2022/08/abortion-drug-maker-drops-lawsuit-challenging-mississippi-restrictions-on-provision-and-use-of-drug/

