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STATE-BASED ABORTION PROTECTIONS
JuLY 15, 2022

In light of the overturning of Roe v. Wade by the U.S. Supreme Court in Dobbs v. Jackson Women’s Health Organization on June 24,

2022, this Memo examines current state-based abortion protections via (1) state statutory and constitutional language, (2) state
Supreme Court decisions, (3) state constitutional amendment proposals, and (4) litigation addressing state-based constitutional
abortion rights.

1. Which states currently expressly protect abortion rights?

Sixteen (16) states have passed statutes specifically protecting abortion rights (see Table 1). No state constitutions currently explicitly
protect abortion rights, but 9 state Supreme Courts have recognized interpreted state constitutional language as protecting abortion
rights (see Table 2). Four (4) states (CA, IL, MA, NJ) have both statutory and constitutional protections.

Recently, some states have taken additional measures to expand abortion access. For example, 5 states (CA, IL, MD, NY, OR)
require health plans to cover abortions without imposing cost-sharing on beneficiaries and 5 states (CA, CT, DE, MD, WA) permit
providers other than licensed physicians (e.g., nurse practitioners, physician assistants, licensed certified midwives) to perform
abortions. Additionally, to counteract laws in anti-abortion states which target abortion providers, five states (CA, CT, NJ, NY, WA)
have introduced or passed laws to weaken or prohibit investigation of in-state providers by out-of-state officials.

Additionally, the Biden administration released guidance on July 11, 2022, affirming the responsibility of healthcare providers to
provide abortion in emergency circumstances under the Emergency Medical Treatment and Active Labor Act (EMTALA), regardless
of state bans or restrictions on abortion. On July 14, 2022, Texas Attorney General Ken Paxton challenged the guidance, stating that
President Biden was “attempt[ing] to use federal law to transform every emergency room in the country into a walk-in abortion clinic.”



https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-1392.html
https://www.kff.org/womens-health-policy/issue-brief/state-actions-to-protect-and-expand-access-to-abortion-services/
https://www.guttmacher.org/state-policy/explore/regulating-insurance-coverage-abortion
https://www.politico.com/news/2022/05/17/states-expand-abortions-flood-of-patients-00032815
https://www.politico.com/news/2022/05/17/states-expand-abortions-flood-of-patients-00032815
https://www.politico.com/news/2022/07/11/biden-abortion-roevwade-00045166
https://www.cms.gov/files/document/qso-22-22-hospitals.pdf
https://www.nytimes.com/2022/07/14/us/texas-abortion-lawsuit-paxton.html

Table 1. State Statutes Protecting Abortion Rights

CONNECTION
STATE STATUTE STATUTORY LANGUAGE TO ROE V.
WADE
§ 123462 — “The Legislature finds and declares that every individual possesses a fundamental right
of privacy with respect to personal reproductive decisions. Accordingly, it is the public policy of the
State of California that:
Reproductive (a) Every individual has the fundamental right to choose or refuse birth control.
Privacy Act, Cal. (b) Every woman has the fundamental right to choose to bear a child or to choose and to obtain
CA Health & Safety an abortion, except as specifically limited by this article. No
Code 88 123460- (c) The state shall not deny or interfere with a woman’s fundamental right to choose to bear a
123468 (2003). child or to choose to obtain an abortion, except as specifically permitted by this article.”
§ 123464 — “The following definitions shall apply for purposes of this chapter:
(a) “Abortion” means any medical treatment intended to induce the termination of a pregnancy
except for the purpose of producing a live birth.”
§ 25-6-402 — “As used in this part [], unless the context otherwise requires:
(1) ‘Abortion’ means any medical procedure, instrument, agent, or drug used to terminate the
pregnancy of an individual known or reasonably believed to be pregnant with an intention
Reproductive other than to increase the probability of a live birth. . . . Prompted
Health Equity Act, (4) ‘Reproductive health care’ means health care and other medical services related to the b Dopbbs
Colo. Rev. Stat. § reproductive processes, functions, and systems at all stages of life. It includes, but is not Y
CcO o . ; . ) ; o but not
25-6-401-406 limited to, family planning and contraceptive care; abortion care; . . .
based on
(added Apr. § 25-6-403 — Roe
2022). (1) “Every individual has a fundamental right to make decisions about the individual's '
reproductive health care, including the fundamental right to use or refuse contraception.
(2) A pregnant individual has a fundamental right to continue a pregnancy and give birth or to
have an abortion and to make decisions about how to exercise that right. . . .”
(a) “The decision to terminate a pregnancy prior to the viability of the fetus shall be solely that of the
o . : S o o ! Prompted
patient in consultation with the patient’s physician or, pursuant to the provisions of subsection (d)
Conn. Gen. Stat. of this section, the patient’'s advanced practice registered nurse, nurse-midwife or physician by Dobbs
CT §19a-602 ! - e p P 9 ’ phy but not
(amended 2022) assistant. . _ based on
) (b) No abortion may be performed upon a patient after viability of the fetus except when necessary Roe
to preserve the life or health of the patient.” '
. §1702 -
Del. Code Ann. tit. “(18) ‘Viability’ means the point in a pregnancy when, in a physician's good faith medical judgment
24,88 1702, i . - ! .
DE 1790(a based on the factors of a patient's case, there is a reasonable likelihood of the fetus's sustained No

(amended 2017).

survival outside the uterus without the application of extraordinary medical measures.”
§ 1790 -
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https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=HSC&division=106.&title=&part=2.&chapter=2.&article=2.5.#:~:text=123462.,choose%20or%20refuse%20birth%20control.
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=HSC&division=106.&title=&part=2.&chapter=2.&article=2.5.#:~:text=123462.,choose%20or%20refuse%20birth%20control.
https://leg.colorado.gov/sites/default/files/2022a_1279_signed.pdf
https://leg.colorado.gov/sites/default/files/2022a_1279_signed.pdf
https://www.cga.ct.gov/current/pub/chap_368y.htm#sec_19a-602
https://www.cga.ct.gov/current/pub/chap_368y.htm#sec_19a-602
https://delcode.delaware.gov/title24/c017/sc01/index.html
https://delcode.delaware.gov/title24/c017/sc09/index.html

(&) “A physician may terminate, assist in the termination of, or attempt the termination of a human
pregnancy before viability.

(b) A physician may not terminate, attempt to terminate, or assist in the termination or attempt at
termination of a human pregnancy otherwise than by birth after viability, unless, in the good faith
medical judgment of the physician, the termination is necessary for the protection of the woman’s
life or health or in the event of a fetal anomaly for which there is not a reasonable likelihood of
the fetus’s sustained survival outside the uterus without extraordinary medical measures.

(c) A physician assistant or an advanced practice registered nurse may prescribe medication for the
termination of pregnancy including Mifeprex, Mifepristone, and Misoprostol.”

HI

Hi. Rev. Stat. §
453-16 (2015).

“(a) No abortion shall be performed in this State unless:

(1) The abortion is performed by a licensed physician or surgeon, or by a licensed osteopathic
physician and surgeon; and

(2) The abortion is performed in a hospital licensed by the department of health or operated by the
federal government or an agency thereof, or in a clinic or physician's or osteopathic physician's office.
(b) Abortion shall mean an operation to intentionally terminate the pregnancy of a nonviable fetus.
The termination of a pregnhancy of a viable fetus is not included in this section.

(c) The State shall not deny or interfere with a female's right to choose or obtain an abortion of a
nonviable fetus or an abortion that is necessary to protect the life or health of the female.

(d) Any person who knowingly violates subsection (a) shall be fined not more than $1,000 or
imprisoned not more than five years, or both.

(e) Nothing in this section shall require any hospital or any person to participate in an abortion nor
shall any hospital or any person be liable for a refusal.”

No

Reproductive

Health Act, 755 Il

Comp. Stat. 55
(2019).

§ 55/1-5 — “This Act sets forth the fundamental rights of individuals to make autonomous decisions
about one's own reproductive health, including the fundamental right to use or refuse reproductive
health care. This includes the fundamental right of an individual to use or refuse contraception or
sterilization, and to make autonomous decisions about how to exercise that right; and the fundamental
right of an individual who becomes pregnant to continue the pregnancy and give birth to a child, or to
have an abortion, and to make autonomous decisions about how to exercise that right. This Act
restricts the ability of the State to deny, interfere with, or discriminate against these fundamental
rights.

The purposes of this Act are:

(1) To establish laws and policies that protect individual decision-making in the area of
reproductive health and that support access to the full scope of quality reproductive health
care for all in our State; and

(2) To permit regulation of reproductive health care, including contraception, abortion, and
maternity care, only to the extent that such regulation is narrowly tailored to protect a
compelling State interest, which for the purposes of this Act means: consistent with accepted
standards of clinical practice, evidence based, and narrowly tailored for the limited purpose
of protecting the health of people seeking such care and in the manner that least restricts a
person’s autonomous decision-making.”

§ 55/1-15 —

No

Page 3


https://law.justia.com/codes/hawaii/2015/title-25/chapter-453/section-453-16
https://law.justia.com/codes/hawaii/2015/title-25/chapter-453/section-453-16
https://www.ilga.gov/legislation/ilcs/ilcs5.asp?ActID=3987&ChapterID=64
https://www.ilga.gov/legislation/ilcs/ilcs5.asp?ActID=3987&ChapterID=64

(a) “Every individual has a fundamental right to make autonomous decisions about the individual’s
own reproductive health, including the fundamental right to use or refuse reproductive health
care.

(b) Every individual who becomes pregnant has a fundamental right to continue the pregnancy and
give birth or to have an abortion, and to make autonomous decisions about how to exercise that
right. ...”

1. “Itis the public policy of the State that the State not restrict a woman’s exercise of her private
decision to terminate a pregnancy before viability except as provided in section 1597-A. After
viability an abortion may be performed only when it is necessary to preserve the life or health of
the mother. It is also the public policy of the State that all abortions may be performed only by a

Me. Rev. Stat. health care professional, as defined in section 1596, subsection 1, paragraph C.
Ann. tit. 22, § 2. Definitions. As used in this section, unless the context otherwise indicates, the following terms
ME . . No
1598 (amended shall have the following meanings.
2019). A. ‘Abortion’ means the intentional interruption of a pregnancy by the application of external
agents, whether chemical or physical or by the ingestion of chemical agents with an intention
other than to produce a live birth or to remove a dead fetus.
B. ‘Viability’ means the state of fetal development when the life of the fetus may be continued
indefinitely outside the womb by natural or artificial-life supportive systems.”
(b) “Except as otherwise provided in the subtitle, the State may not interfere with the decision of a
woman to terminate a pregnancy:
1) Before the fetus is viable; or
Md. Code Ann. 2) At any time during the woman’s pregnancy, if:
MD Health-Gen. § 20- i. The termination procedure is necessary to protect the life or health of the woman; or No
209 (amended ii. The fetus is affected by genetic defect or serious deformity or abnormality.
2022). (c) The Department may adopt regulations that:
1) Are both necessary and the least intrusive method to protect the life or health of the woman;
and
2) Are not inconsistent with established clinical practice.”
§ 12L — “The commonwealth, or a subdivision thereof, shall not interfere with a person’s personal
decision and ability to prevent, commence, terminate or continue their own pregnancy consistent with
this chapter, or restrict the use of medically appropriate methods of abortion or the manner in which
Mass. Gen. Laws.  medically appropriate abortion is provided.”
ch. 112, 8§ 12L, § 12M — “A physician, physician assistant, nurse practitioner or nurse midwife may perform an
MA  12M, 12N; see abortion consistent with the scope of their practice and license if, in their best medical judgment, the No

also 88 12K and
120-R (2021).

pregnancy has existed for less than 24 weeks.”

§ 12N — “If a pregnancy has existed for 24 weeks or more, no abortion may be performed except by
a physician and only if it is necessary, in the best medical judgment of the physician, to preserve the
life [or physical/mental health] of the patient, . . ., [or] an abortion is warranted because of a lethal
fetal anomaly or the fetus is incompatible with sustained life outside the uterus.”
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https://legislature.maine.gov/statutes/22/title22sec1598.html
https://legislature.maine.gov/statutes/22/title22sec1598.html
https://legislature.maine.gov/statutes/22/title22sec1598.html
https://legiscan.com/MD/text/HB937/id/2573780/Maryland-2022-HB937-Chaptered.pdf
https://legiscan.com/MD/text/HB937/id/2573780/Maryland-2022-HB937-Chaptered.pdf
https://legiscan.com/MD/text/HB937/id/2573780/Maryland-2022-HB937-Chaptered.pdf
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter112/Section12L
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter112/Section12M
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter112/Section12N
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter112/Section12L
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter112/Section12L

Nev. Rev. Stat. §
442.250 (1990).

Section 442.250
was approved by

1. “No abortion may be performed in this state unless the abortion is performed:
a. By a physician licensed to practice in this state or by a physician in the employ of the
government of the United States who:
(1) Exercises his or her best clinical judgment in the light of all attendant circumstances
including the accepted professional standards of medical practice in determining

NV referendum and is whether to perform an abortion; and No
not subject to (2) Performs an abortion in a manner consistent with accepted medical practices and
legislative procedures in the community.
amendment or b. Within 24 weeks after the commencement of the pregnancy.
repeal. c. After the 24" week of pregnancy only if the physician has reasonable cause to believe that
an abortion currently is necessary to preserve the life or health of the pregnant woman.”
a. “Every individual present in the State, including, but not limited to, an individual who is under
State control or supervision, shall have the fundamental right to: choose or refuse contraception
or sterilization; and choose whether to carry a pregnancy, to give birth, or to terminate a
pregnancy. The New Jersey Constitution recognizes the fundamental nature of the right to  Based on
N.J. Rev. Stat. § reproductive choice, including the right to access contraception, to terminate a pregnancy, and to N.J.
NJ C.10:7-2 (Jan. carry a preghancy to term, shall not be abridged by any law, rule, regulation, ordinance, or order ~ Supreme
2022). issued by any State, county, or local governmental authority. Any law, rule, regulation, ordinance, Court
or order, in effect on or adopted after the effective date of this act, that is determined to have the cases.
effect of limiting the constitutional right to freedom of reproductive choice and that does not
conform with the provisions and the express or implied purposes of this act, shall be deemed
invalid and shall have no force or effect.”
§ 2599-aa — “The legislature finds the comprehensive reproductive health care is a fundamental
component of every individual's health, privacy and equality. Therefore, it is the policy of the state
that:
_ 1. Every individual has the fundamental right to choose or refuse contraception or sterilization.
A Reproductive N .
Health Act, N.Y. 2. Every individual who be_comgs pregnapt has the fundamentql right to choose.to carry the
Pub. Health Law pregnancy to term, to give birth to a child, or to have an abortion, pursuant to this article.
NY art. 25-A, §8§ 3. The state shall not discriminate against, deny, or interfere with the exercise of the rights set No
2599-aa and forth in this section in the regulation or provision of benefits, facilities, services or information.”
2599-bb (added § 2599-bb — N _ 3 _ o _
2019). 1. “Ahealth care practitioner licensed, certified, or authorized under title eight of the education law,
acting within his or her lawful scope of practice, may perform an abortion when, according to the
practitioner’s reasonable and good faith professional judgment based on the facts of the patient’s
case: the patient is within twenty-four weeks from the commencement of pregnancy, or there is
an absence of fetal viability, or the abortion is necessary to protect the patient’s life or health.”
“A public body as defined in ORS 174.109 or, except as provided in ORS 435.225, an officer,
Or. Rev. Stat. 8 employee or agent of a public body may not:
OR  659.880 (added (1) Deprive a consenting individual of the choice of terminating the individual’s pregnancy; No

2017).

(2) Interfere with or restrict, in the regulation or provision of benefits, facilities, services or
information, the choice of a consenting individual to terminate the individual’'s pregnancy;
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https://www.leg.state.nv.us/nrs/nrs-442.html#NRS442Sec250
https://www.leg.state.nv.us/nrs/nrs-442.html#NRS442Sec250
https://pub.njleg.state.nj.us/Bills/2020/PL21/375_.PDF
https://pub.njleg.state.nj.us/Bills/2020/PL21/375_.PDF
https://www.nysenate.gov/legislation/laws/PBH/2599-AA
https://www.nysenate.gov/legislation/laws/PBH/2599-BB
https://oregon.public.law/statutes/ors_659.880
https://oregon.public.law/statutes/ors_659.880

(3) Prohibit a health care provider, who is acting within the scope of the health care provider’s
license, from terminating or assisting in the termination of a patient’s pregnancy; or

(4) Interfere with or restrict, in the regulation or provision of benefits, facilities, services or
information, the choice of a health care provider, who is acting within the scope of the health
care provider’s license, to terminate or assist in the termination of a patient’s pregnancy.”

“Neither the state, nor any of its agencies, or political subdivisions shall:

(1) Restrict an individual person from preventing, commencing, continuing, or terminating that
individual’'s pregnancy prior to fetal viability;

(2) Interfere with an individual person’s decision to continue that individual’s pregnancy after fetal

L The bill
viability; -
(3) Restrict an individual person from terminating that individual's pregnancy after fetal viability when %\Z
necessary to preserve the health or life of that individual; "Ssei/:.to
Reproductive (4) Restrict _the use of evidenqe—basgd, medically recognized methods_ of contraception or abortio_n codify the
_p—Privac Act 23 excep_t in acc_:ordance with evidence-based medically appropnate _standards that are in privacy rights
RI #R | Gen Léws 5 compliance with state and_ federal statutes enumerated_ in subse_cnons (©)(1) and (c)(_2), guaranteed
Zé: 4.13_'2 (added ((jc;a)partment of health regulations and standards referenced in subsection (c)(3), and subsection by the
; or I
2019). (5) Restrict access to evidence-based, medically recognized methods of contraception or abortion or re;;cézl?:
the provision of such contraception or abortion except in accordance with evidence-based Roe v Wad.e-
medically appropriate standards that are in compliance with state and federal statutes a'n dits
enumerated in subsections (c)(1) and (c)(2), department of health regulations and standards "
referenced in subsection (c)(3), and subsection (d). . . . progeny.
(d) The termination of an individual’s pregnancy after fetal viability is expressly prohibited except
when necessary, in the medical judgment of the physician, to preserve the life or health of that
individual.”
8§ 9493 —
(a) “The State of Vermont recognizes the fundamental right of every individual to choose or refuse
contraception or sterilization.
Ereedom of (b) The State of Vermont recognizes the fundam_enta! right of every individual who becqmes pregnant
Choice Act, V. to choose to carry a pregnancy to term, to give birth to a child, or to have an abortion.”
VT Stat Ann. tit. 18, S 04%4~ N : o : . . No
§§ 9493 and 9494 (@ “A pupllc entity as defln_ed in section 9496 of this t|tle_shall not, in the rggglgtlon’or provision of
(admzmg)_ benefits, facilities, services, or information, deny or interfere with an individual’s fundamental
' rights to choose or refuse contraception or sterilization or to choose to carry a pregnancy to term,
to give birth to a child, or to obtain an abortion.
(b) No State or local law enforcement shall prosecute any individual for inducing, performing, or
attempting to induce or perform the individual’s own abortion.”
Reproductive § 9.02.100 — “The sovereign people hereby declare that every individual possesses a fundamental
WA Privacy Act, right of privacy with respect to personal reproductive decisions. Accordingly, it is the public policy of No

Wash. Rev. Code.
88 9.02.100-170

the state of Washington that:
(1) Every individual has the fundamental right to choose or refuse birth control;
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http://webserver.rilin.state.ri.us/Statutes/TITLE23/23-4.13/23-4.13-2.HTM
http://webserver.rilin.state.ri.us/Statutes/TITLE23/23-4.13/23-4.13-2.HTM
https://www.billtrack50.com/BillDetail/1018806
https://www.billtrack50.com/BillDetail/1018806
https://legislature.vermont.gov/statutes/section/18/223/09493
https://legislature.vermont.gov/statutes/section/18/223/09494
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1851.SL.pdf
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1851.SL.pdf

(as amended in (2) Every pregnant individual has the fundamental right to choose or refuse to have an abortion,
2022). except as specifically limited by RCW 9.02.100 through 9.02.170 and 9.02.900 through
9.02.902;
(3) Except as specifically permitted by RCW 9.02.100 through 9.02.170 and 9.02.900 through
9.02.902, the state shall not deny or interfere with a pregnant individual’'s fundamental right
to choose or refuse to have an abortion; and
(4) The state shall not discriminate against the exercise of these rights in the regulation or
provision of benefits, facilities, services, or information.
§ 9.02.110 — The state may not deny or interfere with a pregnant individual’s right to choose to have
an abortion prior to viability of the fetus, or to protect the pregnant individual’s life or health. A
physician, physician assistant, advanced registered nurse practitioner, or other health care provider
acting within the provider’'s scope of practice may terminate and a health care provider may assist a
physician, physician assistant, advanced registered nurse practitioner, or other health care provider
acting within the provider’s scope of practice in terminating a pregnancy as permitted by this section.”

2. Which state Supreme Courts have interpreted their state constitutions as protecting a right to abortion?

Nine (9) state Supreme Courts (AK, CA, FL, IL, KS, MA, MN, MT, NJ) have affirmed that their state constitutional language protects
abortion rights (see Table 2) on several bases, principally: (i) relying on prior U.S. Supreme Court reasoning in Roe as guiding state
constitutional interpretation, (ii) independently interpreting state constitutions as providing a right to abortion, or (iii) utilizing a
combination of (i) and (ii). Certain rationales may be directly impacted by the Dobbs decision.

i. Roe v. Wade. Only the lllinois Supreme Court appears to have relied solely on Roe to affirm a right to abortion, finding "no state
grounds for deviating from the [] Supreme Court's interpretation that the federal due process clause protects a woman's right to an
abortion."

ii. State Constitutional Language. Four (4) state Supreme Courts (CA, KS, MN, NJ) interpreted their state constitutional language
as providing a right to abortion. While these courts referenced Roe—with the exception of California, whose court decided the
issue 4 years before Roe—they did not base their analyses on the reasoning of Roe, and instead independently interpreted their
constitutional language as guaranteeing a right to abortion.

iii. Both (i) and (ii). Four (4) state Supreme Courts (AK, FL, MA, MT) affirmed a state constitutional right to abortion based on Roe
and an independent state constitutional analysis.
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https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1851.SL.pdf
https://supreme.justia.com/cases/federal/us/410/113/#tab-opinion-1950137
https://casetext.com/case/hope-clinic-for-women
https://casetext.com/case/hope-clinic-for-women
https://scocal.stanford.edu/opinion/people-v-belous-22692

Table 2. State Constitutional Interpretations Protecting Abortion Rights

BASED BASED ON
CONSTITUTIONAL
STATE ON ROE V. STATE

PROVISION RELEVANT SUPREME COURT CASES
WADE CONSTITUTION

Alaska Const. art.

Valley Hosp. Ass'n, Inc. v. Mat-Su Coal. for Choice, 948 P.2d 963, 969 (Alaska 1997) (“[Wle
are of the view that reproductive rights are fundamental, and that they are encompassed

AK I_1,9§7_g)2((§nr1]ended within the right to privacy expressed in article |, section 22 of the Alaska Constitution.”).
right to
privacy).g See also State v. Planned Parenthood of the Great Nw., 436 P.3d 984, 1001 (Alaska 2019)
(reaffirming that the right to reproductive choice is a fundamental right).
People v. Belous, 458 P.2d 194, 199 (Cal. 1969) (“The fundamental right of the woman to
choose whether to bear children follows from the Supreme Court’s and this court’s repeated
Cal. Const. art. |, § acknowledgment of a ‘right of privacy’ or ‘liberty’ in matters related to marriage, family, and
CA 1 (added 1974) sex.”).
(right to privacy). See also Comm. to Defend Reprod. Rts. v. Myers, 625 P.2d 779, 784 (Cal. 1981) (“[Ulnder
article 1, section 1 of the California Constitution all women in this state — rich and poor alike
— possess a fundamental constitutional right to choose whether or not to bear a child.”).
Fla. Const. art. |, § Gainesville Woman Care, LLC v. State, 210 So. 3d. 1243, 1253 (Fla. 2017) (citing In re T.W.,
FL 23 (right to 551 So. 2d 1186, 1192 (Fla. 1989)) (“Florida's privacy provision is clearly implicated in a
privacy). woman's decision of whether or not to continue her pregnancy.”).
lll. Const. art 1, § 2 Hope Clinic for Women, Ltd. v. Flores, 991 N.E.2d 745, 760 (lll. 2013) (“[W]e interpret our
IL (due process state due process clause to provide protections, with respect to abortion, equivalent to those
clause). provided by the federal due process clause.”).
Kan. Const. B. of Hodes & Nauser, MDS, P.A. v. Schmidt, 440 P.3d 461, 466 (Kan. 2019) (“This right [to
KS R. § 1 (equal and personal autonomy] allows a woman to make her own decisions regarding her body, health,

inalienable rights).

family formation, and family life—decisions that can include whether to continue a
pregnancy.”).
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https://ltgov.alaska.gov/information/alaskas-constitution/
https://ltgov.alaska.gov/information/alaskas-constitution/
https://caselaw.findlaw.com/ak-supreme-court/1001408.html
https://casetext.com/case/state-v-planned-parenthood-northwest
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CONS&article=I
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CONS&article=I
https://scocal.stanford.edu/opinion/people-v-belous-22692
https://law.justia.com/cases/california/supreme-court/3d/29/252.html
https://www.flsenate.gov/laws/constitution#A1S23
https://www.flsenate.gov/laws/constitution#A1S23
https://law.justia.com/cases/florida/supreme-court/2017/sc16-381.html#:~:text=State,-Annotate%20this%20Case&text=In%202015%2C%20the%20Florida%20Legislature,seeking%20to%20terminate%20their%20pregnancies.
https://law.justia.com/cases/florida/supreme-court/1989/74143-0.html
https://www.ilga.gov/commission/lrb/con1.htm#:~:text=DUE%20PROCESS%20AND%20EQUAL%20PROTECTION,(Source%3A%20Illinois%20Constitution.)
https://casetext.com/case/hope-clinic-for-women
https://www.kssos.org/other/pubs/KS_Constitution.pdf
https://www.kssos.org/other/pubs/KS_Constitution.pdf
https://law.justia.com/cases/kansas/supreme-court/2019/114153.html

Mass. Const. pt. 1,

Moe v. Secretary of Admin & Finance, 417 N.E.2d 387, 402 (Mass. 1981) (“[O]ur Declaration
of Rights affords the privacy rights asserted here [to choose whether to have an abortion]
no less protection than those guaranteed by the First or Fifth Amendments to the Federal

MA  art. X (due process Constitution.”).
clause).
See also Planned Parenthood League of Mass. v. Attorney General, 424 Mass. 586, 590
(Mass. 1997) (reaffirming that women have a constitutional right to reproductive choice).
Minn. Const. art. 1, Women of the State v. Gomez, 542 N.W.2d 17, 19 (Minn. 1995) (“[W]e have interpreted the
MN 88 2, 7, 10 (implicit Minnesota Constitution to afford broader protection than the United States Constitution of a
right to privacy). woman's fundamental right to reach a private decision on whether to obtain an abortion....”).
Armstrong v. State, 989 P.2d 364, 370 (Mont. 1999) (“[W]e conclude that Article I, Section
10, protects a woman's right of procreative autonomy--i.e., here, the right to seek and to
Mont. Const. art. II, obtain a specific lawful medical procedure, a pre-viability abortion, from a health care
MT  §10 (right to provider of her choice.”).
privacy).
See also Weems v. State, 440 P.3d 4, 11 (Mont. 2019) (reaffirming the legality of early-term
abortions).
N.J. Const. art, 1, | Right to Choose v. Byrne, 450 A.2d 925, 934 (N.J. 1982) ("The right to cho”ose whether to
NJ 1 (1947) (right to have an abortion, however, is a fundamental right of all pregnant women....”).

life, liberty and
property).

See also Planned Parenthood of Cent. N.J. v. Farmer, 762 A.2d 620, 626 (N.J. 2000)
(reaffirming that women have a fundamental right to choose whether to have an abortion).

3. Which states are proposing statutory or constitutional action to affirm a right to abortion?

As of this document’s publication, 16 states and D.C. have enacted laws to protect individuals’ reproductive rights, and additional
protections have been introduced in state legislatures nationwide. For up-to-date information on state legislation regarding abortion
rights, see the Guttmacher Institute’s State Leqislation Tracker.

Several states have sought to amend their constitutions to explicitly recognize a right to abortion. As of this document’s publication,
California and Vermont are the only states that will have abortion-related measures on their 2022 ballots which would expressly
protect rights to abortion. Michigan’s ballot initiative is pending certification and acceptance, following the submission of over 753,759
signatures on July 11, 2022. In Arizona and Maryland, similar ballot initiatives were proposed but did not make the 2022 ballot. Arizona
abortion rights activists have stated that they will continue their efforts to get the measure on the ballot in 2024, and additional states,
including New York and South Dakota, may similarly witness abortion rights measures on future ballots.

In contrast, 4 states (AL, LA, TN, WV) have passed constitutional amendments that explicitly reject the existence of abortion
protections. In Kansas and Kentucky, similar measures will be on the 2022 ballot, whereas efforts to do the same in Florida,
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https://malegislature.gov/laws/constitution#articleX
https://malegislature.gov/laws/constitution#articleX
http://masscases.com/cases/sjc/382/382mass629.html
https://casetext.com/case/planned-parenthood-league-of-mass-v-attorney-general
https://www.revisor.mn.gov/constitution/#article_1
https://www.revisor.mn.gov/constitution/#article_1
http://users.soc.umn.edu/~samaha/cases/women%20of%20mn%20v%20gomez.htm
https://leg.mt.gov/bills/mca/title_0000/article_0020/part_0010/section_0100/0000-0020-0010-0100.html
https://leg.mt.gov/bills/mca/title_0000/article_0020/part_0010/section_0100/0000-0020-0010-0100.html
https://caselaw.findlaw.com/mt-supreme-court/1489482.html
https://law.justia.com/cases/montana/supreme-court/2019/da-18-0308.html
https://www.njleg.state.nj.us/constitution
https://www.njleg.state.nj.us/constitution
https://law.justia.com/cases/new-jersey/supreme-court/1982/91-n-j-287-0.html
https://caselaw.findlaw.com/nj-supreme-court/1090635.html
https://www.guttmacher.org/state-policy/explore/abortion-policy-absence-roe
https://www.guttmacher.org/state-policy
https://ballotpedia.org/2022_abortion-related_ballot_measures
https://ballotpedia.org/California_Proposition_1,_Right_to_Reproductive_Freedom_Amendment_(2022)
https://ballotpedia.org/Vermont_Proposal_5,_Right_to_Personal_Reproductive_Autonomy_Amendment_(2022)
https://ballotpedia.org/Michigan_Right_to_Reproductive_Freedom_Initiative_(2022)
https://www.politico.com/news/2022/07/11/michigan-abortion-rights-voting-00044823
https://www.politico.com/news/2022/07/11/michigan-abortion-rights-voting-00044823
https://ballotpedia.org/Arizona_Right_to_Reproductive_Freedom_Initiative_(2022)
https://ballotpedia.org/Maryland_Right_to_Reproductive_Liberty_Amendment_(2022)
https://www.azfamily.com/2022/07/07/arizona-abortion-rights-initiative-wont-be-arizona-ballot-november/
https://ballotpedia.org/New_York_Equal_Protection_Amendment_(2023)
https://ballotpedia.org/South_Dakota_Right_to_an_Abortion_Amendment_(2024)
https://www.guttmacher.org/state-policy/explore/abortion-policy-absence-roe
https://www.guttmacher.org/state-policy/explore/abortion-policy-absence-roe
https://ballotpedia.org/Kansas_No_State_Constitutional_Right_to_Abortion_and_Legislative_Power_to_Regulate_Abortion_Amendment_(August_2022)
https://ballotpedia.org/Kentucky_No_Right_to_Abortion_in_Constitution_Amendment_(2022)
https://ballotpedia.org/Florida_Abortion_Ban_After_Detectable_Heartbeat_Initiative_(2022)

Massachusetts, Nevada, and Oklahoma were unsuccessful. Montana’s 2022 ballot will include a measure seeking statutory

codification of a “born-alive infant’s” status as a legal person. Oklahoma'’s attempt to get a constitutional amendment on the 2022
ballot to the same effect was unsuccessful. Several states (PA, WA, IA, and NV) may witness anti-abortion initiatives on future ballots.

4. What current litigation exists regarding state-based abortion rights?

The following list captures noteworthy litigation surrounding state-based abortion rights in the aftermath of the Dobbs decision. For
up-to-date information on the legal status of abortion in every state, see The New York Times’ page, Tracking the States Where
Abortion is Now Banned.

Idaho. On March 23, 2022, Idaho Governor Brad Little signed Senate Bill 1309, allowing private lawsuits against providers who
perform abortions after a heartbeat is detected. On March 30, 2022, Planned Parenthood filed suit in the Idaho Supreme Court to
block enforcement of the bill, arguing that the bill is unlawful and unenforceable under various provisions of Idaho’s Constitution. On
April 8, 2022, the Court temporarily blocked enforcement of the bill while the case is pending. A hearing is scheduled for August 3 to
consider whether to continue the temporary injunction against S.B. 1309, as well as a temporary injunction on ldaho’s trigger ban.

Michigan. On April 7, 2022, Michigan Governor Gretchen Whitmer sued to establish a constitutional right to abortion under Michigan’s
Due Process Clause. Governor Whitmer and Planned Parenthood also separately sought to block Michigan’s pre-Roe ban—which
criminalizes abortions without exceptions—also on state constitutional grounds. A state judge granted a preliminary injunction against
the ban in May, but counsel for the state legislature filed an appeal on July 6.

Oklahoma. On May 26, 2022—the day after Oklahoma Governor Kevin Stitt signed a law that makes abortion almost entirely illegal—
abortion rights advocates filed suit directly with the Oklahoma Supreme Court, bypassing lower courts. Another lawsuit was filed on
July 1, after the Dobbs decision was released, challenging two Oklahoma anti-abortion laws, one of which is set to take effect in
August. Both lawsuits claim that Oklahoma'’s anti-abortion laws are in violation of the state’s constitution; both cases are still pending.

Florida. On June 1, 2022, Planned Parenthood filed a lawsuit challenging Florida’s 15-week abortion ban—which provides no
exceptions for rape, incest, or human trafficking—stating that the law blatantly violates Florida’s explicit constitutional right to privacy.
On June 10, 2022, a Florida synagogue also challenged the 15-week ban, citing religious objections in addition to privacy objections.
The ban was scheduled to take effect on July 1, but on June 30 a state court judge temporarily blocked enforcement of the ban. Less
than a week later, however, the ban was automatically reinstated when the Florida Attorney General appealed the decision on July
5.

lowa. On June 17, 2022, the lowa Supreme Court reversed its 2018 decision declaring abortion a fundamental right under lowa’s
Constitution. In issuing the decision, the Court noted that it still had not determined “what constitutional standard should replace it [the
stricter standard from its 2018 decision].” lowa Governor Kim Reynolds petitioned for a rehearing to get some clarity on what standard
would apply to abortion restrictions in the future, but the petition was denied. On June 28, 2022, Reynolds asked the court to reinstate
a six-week abortion ban (“the heartbeat law”), which was signed in 2018 but held unconstitutional in 2019.

Kentucky. On June 27, 2022, several organizations and individuals, including Planned Parenthood, sued to block implementation of
Kentucky’s trigger and six-week bans, claiming they violated several provisions of the Commonwealth’s constitution, including privacy-
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https://ballotpedia.org/Massachusetts_No_Right_to_Public_Funding_for_Abortion_Initiative_(2022)
https://ballotpedia.org/Nevada_Parental_Notification_for_Minor%27s_Abortion_Initiative_(2022)
https://ballotpedia.org/Oklahoma_No_Right_to_Abortion_in_Constitution_Amendment_(2022)
https://ballotpedia.org/Montana_LR-131,_Medical_Care_Requirements_for_Born-Alive_Infants_Measure_(2022)
https://ballotpedia.org/Oklahoma_Establish_Rights_of_Unborn_Persons_Amendment_(2022)
https://ballotpedia.org/2022_abortion-related_ballot_measures
https://www.nytimes.com/interactive/2022/us/abortion-laws-roe-v-wade.html?name=styln-abortion-us&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=Interactive&variant=show&is_new=false
https://www.nytimes.com/interactive/2022/us/abortion-laws-roe-v-wade.html?name=styln-abortion-us&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=Interactive&variant=show&is_new=false
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2022/legislation/S1309SOP.pdf
https://coi.isc.idaho.gov/docs/Supreme/49615-2022/033022%20Verified%20Petition%20for%20Writ%20of%20Prohibition%20and%20Application%20for%20Declaratory%20Judgment.pdf
https://coi.isc.idaho.gov/docs/Supreme/49615-2022/040822%20Order%20Granting%20Motion%20to%20Reconsider.pdf
https://idahocapitalsun.com/2022/07/01/idaho-supreme-court-will-hear-abortion-trigger-law-case-in-early-august/
https://www.michigan.gov/whitmer/news/press-releases/2022/04/07/whitmer-files-lawsuit-and-uses-executive-authority-to-protect-legal-abortion-in-michigan
http://www.legislature.mi.gov/(S(1mlgyyrqt4czeekaueohylf0))/mileg.aspx?page=GetObject&objectname=mcl-Article-I-17#:~:text=No%20person%20shall%20be%20compelled,without%20due%20process%20of%20law.
http://www.legislature.mi.gov/(S(1mlgyyrqt4czeekaueohylf0))/mileg.aspx?page=GetObject&objectname=mcl-Article-I-17#:~:text=No%20person%20shall%20be%20compelled,without%20due%20process%20of%20law.
https://drive.google.com/file/d/1PInqc4Rjfx6CKCcG9sMUjis0SmDWjHkF/view
https://www.nytimes.com/2022/05/25/us/oklahoma-abortion-ban-law-governor.html
https://kfor.com/news/oklahoma-legislature/lawsuit-filed-over-oklahomas-strictest-anti-abortion-law/
https://www.oklahoman.com/story/news/2022/07/01/abortion-rights-groups-sue-over-2-oklahoma-laws-including-pre-roe-law/7789019001/
https://www.aclu.org/cases/planned-parenthood-southwest-and-central-florida-et-al-v-state-florida-et-al
https://www.npr.org/2022/04/14/1084485963/florida-abortion-law-15-weeks
https://www.npr.org/2022/06/15/1105229512/florida-abortion-law-synagogue-lawsuit-15-weeks
https://www.nytimes.com/2022/06/30/us/florida-abortion-ban-blocked.html
https://apnews.com/article/abortion-health-florida-government-and-politics-e8bdb85e6736085606ba2661c186a1d5
https://abcnews.go.com/Health/wireStory/iowa-court-abortion-protected-state-constitution-85461646
https://law.justia.com/cases/iowa/supreme-court/2018/17-1579.html
https://law.justia.com/cases/iowa/supreme-court/2018/17-1579.html
https://www.forbes.com/sites/alisondurkee/2022/06/17/iowa-can-now-ban-abortion-as-state-court-strikes-down-right-to-procedure/?sh=327021fb4859
https://www.desmoinesregister.com/story/news/politics/2022/06/28/iowa-abortion-laws-gov-kim-reynolds-seeks-six-week-heartbeat-ban/7756862001/
https://www.aclu.org/sites/default/files/field_document/2022-6-27_verified_complaint.pdf
https://www.aclu.org/sites/default/files/field_document/2022-6-27_verified_complaint.pdf

based protections. On June 30, a circuit court judge granted a temporary restraining order against the bans. Kentucky Attorney
General Daniel Cameron sought to overturn the temporary injunction, but his request was denied by both the Kentucky Court of
Appeals and Kentucky Supreme Court.

Mississippi. On June 27, 2022, Jackson Women’s Health Organization filed a complaint, arguing that Mississippi’s constitution
protects the right to abortion. Its request for a temporary injunction on Mississippi’s near-total ban was rejected on July 5. The judge
cited the state constitution’s explicit failure to use the term “abortion” to justify the assertion that the Mississippi Supreme Court is
highly unlikely to uphold a prior 1998 decision recognizing an implicit right to abortion in the state’s constitution.

South Carolina. On June 27, 2022, a federal district court ruled that a law restricting abortions in South Carolina after six weeks of
pregnancy can take effect immediately. On July 13, 2022, abortion providers filed a lawsuit challenging the six-week ban, arguing that
it violates the state constitutional rights to privacy and equal protection.

Utah. On June 27, 2022 a district judge in Utah temporarily blocked a near-total state abortion ban in response to a lawsuit filed by
Planned Parenthood Association of Utah, which argued that several provisions in Utah’s state constitution protect abortion rights.
When the temporary order expired on July 11, the district judge granted a preliminary injunction against enforcement of the ban.

Ohio. On June 30, 2022, organizations including Planned Parenthood and the ACLU challenged Ohio’s 6-week abortion ban (“the
heartbeat bill”), which provides no exceptions for rape or incest, arguing that the law is unconstitutional under the Ohio Constitution,
which grants broad protections for individual rights. The Ohio Supreme Court rejected their emergency request to block the ban. On
July 12, 2022, the Jewish community announced their plan to join this lawsuit, arguing the law infringes on religious freedoms.

North Dakota. On July 7, 2022, North Dakota's only abortion clinic filed a lawsuit against state officials over the state's trigger ban,
which is set to take effect on July 28, 2022. They assert that the trigger law is unconstitutional because the North Dakota Constitution
guarantees "the rights of life, liberty, safety, and happiness, all of which protect the right to abortion."

Federal-State Authority. In an ongoing case addressing state and federal authority, GenBioPro, Inc. v. Dobbs challenges a
Mississippi law that severely restricts access to abortion medication, beyond what the Food and Drug Administration (FDA) requires.
The outcome of GenBioPro could have a nationwide impact, as Mississippi is just one of many states that has restricted access to
abortion medications.

This document was developed by Jennifer L. Piatt, J.D., Deputy Director, Summer Ghaith, and Madisyn Puchebner, Legal Researchers, and reviewed by
James G. Hodge, Jr., J.D., LL.M., Director, Network for Public Health Law — Western Region Office, Sandra Day O’Connor College of Law, Arizona State
University. The Network for Public Health Law provides information and technical assistance on issues related to public health. The legal information and assistance
provided in this document do not constitute legal advice or legal representation. For legal advice, please consult specific legal counsel.

SUPPORTERS
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