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HARM REDUCTION AND OVERDOSE PREVENTION

Fact Sheet

Background

Overdose claimed the lives of nearly 108,000 people in the United States in 2021." Nearly two-thirds of these
deaths involved a synthetic opioid, most commonly fentanyl or other fentanyl analogs.? Because fentanyl is
more potent than many other opioids, fentanyl adulteration creates a heightened risk for overdose among
people who use illicitly obtained opioids.® Fentanyl has also been associated with increased overdose rates
among people who use stimulants such as cocaine and methamphetamine, suggesting that it may have
infiltrated the illicit stimulant supply in many places as well.*

Because no safe supply of many drugs is readily available, helping people who use drugs determine what is in
those drugs can reduce overdose morbidity and mortality.® Particularly in areas in which fentanyl infiltration is
relatively low, the easiest way to accomplish this is through use of fentanyl test strips (FTS). FTS are small,
disposable, relatively inexpensive devices that identify the presence of fentanyl in a sample of drugs. Several
studies, including some with young adults, have shown that use of FTS is associated with reductions in risky
drug use such as using a smaller amount of drugs or using more slowly.® Based in part on these promising
initial results, governmental and non-governmental organizations in many states now provide FTS as part of a
broader harm reduction strategy, and the Centers for Disease Control and Prevention and the Substance
Abuse and Mental Health Services Administration permit federal funding to be used to purchase them.”

There are many reasons a young person may wish to obtain FTS. Substance use disorders often develop in
adolescence, and around 10% of overdoses nationally occur in youth and young adults below 26 years old.8 In
2020, 215 overdose deaths in lllinois occurred in individuals under age 25.° Additionally, minors may be
offered, or seek out, pills that appear to be a commercial medication but are actually counterfeit. It is likely that,
among people who do not generally use drugs (such as a student considering taking a pill they believe to be a
stimulant that will help with studying), a positive result on a FTS might serve as inducement to forgo using that
drug altogether.°

To test for adulterants other than fentanyl and determine the concentration of adulterants in a sample, some
organizations now utilize more advanced equipment that provides a detailed analysis of the substances
present in a drug sample.’" This equipment has the advantage of providing more extensive information than



FTS, but is much more expensive and often requires a trained operator.'? This fact sheet refers to these
technologies collectively as drug checking equipment (DCE).

As described in more detail below, it is not illegal to give away drug checking equipment in lllinois. We also
think it is unlikely that the possession of such equipment is illegal. Finally, we believe that the distribution of
fentanyl test strips to minors is likely permissible even without the consent of the minor’s parent or guardian.

Summary of Illinois law related to drug checking equipment

Because most state paraphernalia laws are based on a model act created in the late 1970s by the Drug
Enforcement Administration, most classify nearly every object used in conjunction with illicit drugs—including
those used for “testing” or “analyzing” those drugs—as drug paraphernalia and prohibit the possession and
distribution of those objects.'® While these laws are rarely enforced in the context of DCE, they can cause
confusion and may discourage some agencies and organizations — particularly those that mostly serve
students and other minors - from distributing FTS and other DCE.

Many states have recently modified their laws to permit the possession and distribution of FTS and other DCE,
including at least six in the past year. * lllinois, however, has not yet done so. Under current lllinois law, drug
paraphernalia includes “all equipment, products and materials of any kind, other than [certain
methamphetamine manufacturing materials and cannabis paraphernalia], which are intended to be used
unlawfully in... testing, analyzing... a controlled substance in violation of [lllinois drug laws].”"®

Although FTS and other testing equipment likely fall under the definition of “drug paraphernalia,” it is not illegal
to distribute drug paraphernalia in lllinois, so long as such distribution is done without charge. While the state
does criminalize the sale of drug paraphernalia or its delivery “for commercial consideration,” giving it away is
not prohibited.'®

It is a misdemeanor for a person to knowingly possess drug paraphernalia “with the intent to use it in ingesting,
inhaling, or otherwise introducing a controlled substance into the human body, or in preparing a controlled
substance for that use.”'” However, it is unlikely that the possession of FTS and other DCE is illegal under this
statute, as DCE is not intended to be used for ingesting, inhaling, or otherwise introducing a controlled
substance into the body. It also seems unlikely that it would be found to be used for “preparing” a controlled
substance, although there are no relevant cases on the topic.

The 2018 case People v. Fiumetto is instructive.® In that case, an individual was charged with possession of
drug paraphernalia in the form of an ordinary spoon.’® The appellate court found that the spoon was not “drug
paraphernalia” under lllinois law, for several reasons.? First, the court, deferring to the statute, held that in
determining whether an item is drug paraphernalia, it must consider “the general, usual, customary, and
historical use of the item.”?' Further, the paraphernalia statute is intended to apply only to items that are
“clearly and beyond a reasonable doubt intended for the illegal and unlawful use of controlled substances.”??
Just as an ordinary spoon is not “intended” to be used to inject or prepare a controlled substance, FTS are not
intended for these purposes. Rather, they are produced and marketed to determine whether fentanyl is present
in urine. Under the decision in Fiumetto, the intent of the person actually using the item is immaterial.

Additionally, Illinois law provides an exception to the paraphernalia law for any programs created pursuant to
the state Overdose Prevention and Harm Reduction Act. Under this exception, no volunteer, staff member, or
participant in any approved program may be charged or prosecuted for possession of “testing supplies such as
reagents, test strips, or quantification instruments obtained from or returned, directly or indirectly, to a program
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established” pursuant to the Act.?® Such programs are required to provide “[n]eedles, hypodermic syringes,
and other safer drug consumption supplies,” among other items and information, although there is no
requirement that any individual participant receive those items in addition to testing supplies.?*

A pending bill, HB 4556, would expand that protection to drug checking supplies obtained from pharmacies,
hospitals, clinics, and other health care facilities and medical offices.?5 Under this bill, which was transmitted to
the Governor for action on April 20, 2022, a pharmacist, physician, advanced practice registered nurse,
physician assistant, or the designee of any of those professionals, may dispense drug checking equipment to
“any person.”

The supplies dispensed under this proposed law must be stored at a pharmacy, hospital, clinic or health care
facility or at the “medical office” of one of the above-mentioned professionals. These terms are not defined, and
it is possible that this bill would permit the distribution of FTS by school nurses and other officials, so long as
they are a designee of a physician or other health professional and the FTS are stored in the school’s health
clinic.?® The governor has sixty days from April 20, 2022 to take action on the bill.

Distribution of drug checking equipment to minors

Under lllinois law, a minor is a person who has not attained the age of 18 years.?” Generally, minors cannot
consent to medical treatment.?® There are, however, numerous exceptions to this general rule. For example, a
minor who is married, pregnant, or a parent is considered to have the same legal capacity to act as a person of
legal age and may consent to their own medical treatment.?® Additionally, individuals 14 to 17 years old who
are “living separate and apart” from their parents or legal guardian, or who are “unable or unwilling to return to
the residence of a parent, and managing his or her own personal affairs” may consent to primary care services
in some circumstances.*®

In addition, any minor 12 years or older who “may be determined to be an intoxicated person or a person with
a substance use disorder... or who may have a family member who abuses drugs or alcohol” may consent to
“health care services or counseling related to the prevention, diagnosis, or treatment of... drug use or alcohol
consumption by the minor or the effects on the minor of drug or alcohol abuse by a member of the minor's
family.”3!

While many minors seeking FTS may fall under one or more of these exceptions, the specific contours of laws
regarding minor consent are likely immaterial to the distribution of FTS, as such distribution is likely not the
type of action for which medical informed consent is required. Fentanyl test strips do not require a prescription,
and the recipient does not undergo any sort of treatment. As minor medical consent laws are designed to
ensure that an individual is aware of the risks and benefits of medical treatment, it is unlikely that the
distribution of FTS would trigger consent requirements.3? Indeed, fentanyl test strips appear to be legally akin
to pregnancy tests and diabetes test strips, which can be legally purchased over the counter by individuals of
any age.

In the school setting, the provision of FTS is similar to the distribution of condoms. While there are no lllinois
cases on the question of whether condom distribution constitutes medical treatment requiring parental consent,
a federal circuit court found that condom distribution in Philadelphia high schools did not.3® The court there
reasoned that condom distribution cannot be considered medical treatment because “[clondoms ... are
prophylactic ... non-invasive, are not used to diagnose or cure disease, and do not require medical training or
supervision for their use.”3* Thus, schools “no more need parents' consent to dispense condoms to a student
than a pharmacist would need that consent to sell the minor students condoms in a drug store.”3® While this
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decision is not binding on lllinois, the same reasoning would appear to apply to FTS, rendering parental
consent requirements inapplicable to the distribution of FTS to minors.

Conclusion

It is not illegal for any person to distribute drug checking equipment for free in lllinois. Further, the distribution
of drug checking equipment from a program approved pursuant to the Overdose Prevention and Harm
Reduction Act is explicitly permitted, as is the receipt of DCE from such a program.3¢ If HB 4556 becomes law,
it will be clearly permissible for a pharmacy, hospital, clinic or health care facility to distribute drug checking
equipment as well. Equipment from those locations would be permitted to be dispensed to “any person,”
presumably including minors. We believe it is unlikely that the possession of DCE is illegal in the state,
although there is no caselaw directly on point.

The distribution of fentanyl test strips to minors likely does not require parental consent. Even if the distribution
of FTS was found to be the type of transaction that requires consent, many minors who seek them would likely
fall under an exemption to lllinois’s Consent by Minors to Health Care Services Act that permits minors who
have a substance use disorder or who have a family member who uses drugs to receive health care services
related to drug use.?’
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This document was developed by Corey Davis, JD, MSPH and law clerk Kayla Larkin at the Network for Public
Health Law’s Harm Reduction Legal Project (harmreduction@networkforphl.org) in May 2022 with support from
the Centers for Disease Control and Prevention (CDC). The information provided in this document does not
constitute legal advice or legal representation and does not represent the views of the CDC. For legal advice,
please consult specific legal counsel.
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