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Introduction 
Authority to consent to medical care directly impacts the health and wellness of minors. Familiarity with 
consent laws will enable medical professionals to better provide healthcare to patients under 18 years of age. 
The importance of minor consent laws can come up in many situations. A minor who is homeless may want 
access to medical care, despite not communicating with their parents. A grandparent who is caring for a child 
while a parent is incapacitated with a medical condition may want to take the child to a check-up. A minor with 
injuries may be in need of immediate treatment but their parents are inaccessible. These scenarios raise the 
question of what constitutes sufficient consent to treat a minor. Minor consent laws, as well as a medical 
provider’s professional duties, help answer this question.  

This brief reviews several aspects of Maryland law that are critical to the issue of consent to medical care, 
detailing the ways the law provides for minors to consent to their own care. It also addresses when someone 
other than a parent or guardian may consent to treatment for a minor. And finally, this brief addresses 
additional considerations in the laws surrounding minor consent, specifically emergency circumstances and 
liability concerns.  

 

Consent for a Minor’s Health Care 
Minors Consenting to their Own Care 
Minors are not presumed to be able to consent to their own medical treatment, therefore different laws must 
provide minors with the ability to consent on their own behalf.  
 
There are two overarching legal circumstances where Maryland law allows minors to consent to their own care: 
(1) based on the minor’s living situation or status and (2) based on the specific type of treatment sought.  
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First, minors in Maryland may consent to their own treatment if they are:  
(1) Married,  
(2) The parent of a child, or  
(3) Living separate and apart from their parents and are self-supporting.1  

 
This law does not define specifically what it means to live separate and apart from their parents and to be self-
supporting. The legislative history behind this provision, however, indicates that it is meant to capture youth 
who are homeless or runaways, to allow them to consent to their own care.2  
 
Second, a minor in Maryland may consent to specific types of treatments. Minors may consent to treatment or 
advice for substance misuse, sexually transmitted infections, contraception (not including sterilization), and 
pregnancy.3 Still, certain laws permitting consent to treatments have restrictions and rules. For instance, a 
minor must be 16 years of age or older to consent to consultation, diagnosis, and treatment of a mental or 
emotional disorder.4 Further, an unmarried minor generally may not terminate a pregnancy without notice to 
the minor’s parent or guardian.5 However, the minor may consent on their own if the minor does not live with 
the parent or guardian and efforts to notify the parent or guardian are unsuccessful, or if the physician 
determines in their professional judgment that: (1) notice would result in physical or emotional abuse to the 
minor; (2) the minor is mature and capable of making such a decision; or (3) if parental notification is not in the 
minor’s best interest.6  

 

Informed Consent 
Although Maryland law provides for circumstances in which a minor has capacity to consent to medical 
treatment, these provisions do not eliminate a medical professional’s duty to obtain informed consent before 
proceeding with any medical treatment. Under the doctrine of informed consent in Maryland, medical 
professionals have the duty to (1) explain the proposed treatment to the patient and (2) warn of any material 
risks associated with the proposed treatment and with the decision not to undergo the proposed treatment.7 
These explanations assist the patient in deciding whether they would like to proceed with the treatment or not. 
When determining whether an item should be disclosed, medical professionals consider whether that 
information would be material to the patient’s decision-making process.8  
 
However, incompetent individuals do not have the capacity to give informed consent. Maryland law specifically 
defines an incompetent individual as a person who is unable to make an informed decision regarding medical 
treatment because the patient is unable to understand the nature, extent, or probable consequences of the 
proposed treatment; make a rational evaluation of the burdens, risks, and benefits of the treatment; and/or 
communicate a decision.9 Notably, the statute makes clear that a competent individual who is able to 
communicate by means other than speech is not considered incompetent to make an informed decision.10 For 
example, a patient who is nonverbal but is able to communicate consent via American Sign Language is 
considered competent under the statute.  
 
Aside from these statutory provisions, the determination of whether a minor can provide informed consent is a 
professional judgment based on what is known about the minor and the circumstances. The decision-making 
process on determining informed consent should be well documented in the provider’s notes. The American 
Academy of Pediatrics and American Medical Association have both issued recommendations and opinions on 
how to ascertain consent in minors. Some factors they recommend considering are: age, cultural factors, and 
the type of treatment sought.11 
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Foster Care 
If a patient is a foster child, there are additional considerations when assessing who may consent to medical 
treatment of a minor. In Maryland, all foster children have a “health passport” that contains health-related 
information and a court order.12 This court order should first be consulted when determining ability to consent 
to medical treatment. Generally, this court order authorizes the foster parent and the Department of Human 
Services (“DHS”) to consent to routine care on behalf of the child. It is possible for this court order to explicitly 
authorize the foster parents to consent to specific treatment; however, this is not often the case. When there is 
uncertainty, the best practice is to contact the DHS or have the foster parent contact the child’s social worker.  
 
Generally, DHS encourages the birth parent or legal guardian to participate in the decision-making process for 
matters related to the child’s healthcare.13 In fact, some medical decision authority remains with the birth 
parent or legal guardian.14 These decisions include emergency care or surgeries, which the foster parent may 
not consent to. If the foster child requires care that DHS is not authorized to consent to and if DHS is unable to 
obtain consent from the appropriate individual, then DHS will likely petition the court for limited medical 
guardianship. A limited medical guardianship is an award of limited power of a guardian that may only be used 
to address medical decisions.15 
 

Informal Kinship Care 
Informal kinship care in Maryland is defined as a living arrangement in which a child not in the care, custody, or 
guardianship of DHS lives with a relative who provides for the care and custody of the child due to a serious 
family hardship.16 A relative providing informal kinship care for a child may consent to healthcare on behalf of 
that child if statutory conditions are met.17 There must be no other guardian for the child appointed by the court 
and the relative must verify the informal kinship care relationship through a sworn affidavit that is filed with 
DHS.18  
 
The affidavit can be found at Md Health - General § 20-105 (Appendix A) and is made available at the offices 
of each county board of education and each local health department free of charge.19 It must include the name 
and birthday of the child; the name and address of the child’s parent or legal guardian; the name and address 
of the relative providing informal kinship care; the date the informal kinship relationship began; the hardship 
that led to the informal kinship care relationship and why; and the kinship relation to the child of the relative 
providing the care.20 Local departments of social services have designated Kinship Navigators who are able to 
assist relative caregivers and connect them to local resources and services.21 DHS recommends contacting 
local departments of social services for more information.22 
 

Additional Considerations 
In addition to the laws based on the identity of the patient, there are legal considerations that medical 
professionals should evaluate when responding to minors in need of or seeking treatment.  
 
Medical professionals may generally provide care to patients unable to give informed consent in emergency 
situations. A medical professional may treat a patient unable to give consent if three circumstances are 
present: (1) the treatment is for an emergency; (2) a person who is authorized to consent to treatment is 
unavailable; and (3) the attending physician determines both that the patient is at substantial risk for death or 
immediate serious harm and the patient’s life or health is reasonably certain to be negatively affected by 
delaying the treatment.23 
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Maryland law also provides an emergency exception specific to minors in need of treatment. Minors may 
consent to treatment if the attending physician determines that the minor’s life or health is reasonably certain to 
be negatively affected by delaying treatment to obtain parental consent.24 
 
In addition to emergency exceptions, Maryland provides certain liability protections to medical professionals 
when treating minor patients. Specifically, a licensed medical practitioner who treats a minor is not civilly or 
criminally liable solely for treating a minor who did not have the capacity to consent to care.25 Medical 
professionals, just as when treating adult patients, may still be liable for other claims brought by minor patients.  

 

Conclusion 
Minor consent laws evoke two significant considerations: a parent’s right to make decisions for their child and a 
minor’s access to confidential treatment. Understanding the relevant minor consent laws is important for 
medical professionals to help promote patient health and well-being. Laws are ever-changing, so medical 
professionals should regularly educate themselves on who is able to consent and to what treatments.  
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APPENDIX A  
Form of affidavit for informal kinship care found in MD Health Gen § 20-105(d) 
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