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Changing State Laws 
Regarding Emergency 
Powers and Public Health 
Authority
Jill Krueger



“Pretty much everything that we ever talked about 
when I went through training on how to manage 
pandemics and bioterrorism has played out in this. 
With the exception that nobody ever talked about 
what to do if we weren’t able to convince the public 
that this was serious.”   
Lisa Clute
First District Health Unit, Administrator
Minot, North Dakota

Atul Gawande, Inside the Worst-Hit County, in the Worst-Hit State, in the Worst-Hit 
Country, New Yorker, February 8, 2021  (Feb. 15 and 22 issue), 
https://www.newyorker.com/magazine/2021/02/15/inside-the-worst-hit-county-in-the-
worst-hit-state-in-the-worst-hit-country. 

https://www.newyorker.com/magazine/2021/02/15/inside-the-worst-hit-county-in-the-worst-hit-state-in-the-worst-hit-country


Challenges Confronting Local Health Officers

Threats to Public Health

Threats to Public Health Officials

Threats to Public Health Authority



The study of the legal powers and 
duties of the state to assure the 
conditions for people to be healthy 
(to identify, prevent, and ameliorate 
risks to health in the population) 
and the limitations on the power of 
the state to constrain the 
autonomy, privacy, liberty, 
proprietary or other legally 
protected interests of individuals 
for the common good.

What is Public Health Law?

Gov’t 
Powers 
& Duties

Individual 
Liberties

Lawrence O. Gostin and Lindsay F. Wiley, Public Health Law: Power, 
Duty, Restraint. Berkeley: Univ. of California Press, 2016 (3rd ed.)



Which Government? What 
Powers and Duties?



2020-2021 Bills to Limit Emergency Powers and 
Public Health Authority 

» Public health or emergency authority for COVID-19
Limits on business liability
Mask mandates, vaccine mandates 

» Limit or re-assign emergency powers generally
Legislative oversight of governor or SHO orders
Time limits on emergency orders

» Limit or re-assign public health authority generally
Review of LHO or BOH orders by city council, county board, etc.
Re-assign authority re school closures from LHO to school board





https://www.lexisnexis.com/en-us/products/state-net/news/2021/04/02/Will-Govs-Lose-
Battles-with-Lawmakers-Over-Emergency-Powers.page



Example: Senate Bill 22 (Ohio)(Limiting 
Governor’s Emergency Powers and Requiring 
Oversight by a Legislative Panel)

» Bill Purpose
Limit length of state of emergency unless approved by General Assembly
Permits General Assembly to terminate state of emergency after 30 days
Permits General Assembly to rescind emergency orders and rules

» Current status 
Legislature over-rode governor’s veto, passed into law

» Other states with similar bills or laws (Arkansas, Kansas, 
Kentucky, New York, Ohio, Utah, Pennsylvania, Indiana, 
Alabama, etc.)

https://content.govdelivery.com/attachments/OHOOD/2021/03/23/file_attachments/1732100/SB%2022%20Veto%20Message.pdf


Example: Senate Bill 1 (Michigan) (Requiring 
Legislative or Gubernatorial Approval In Order to 
Extend Emergency Orders Issued by Dep’t Health 
and Human Services) 
»

» Bill Purpose
Limit the length of emergency orders issued by Director of Department 
of Health and Human Services to 28 days without specific legislative 
approval

» Current Status
Vetoed by the Governor

» Other states with similar or related bills or laws (Alabama, 
Kansas, Missouri, Montana, Ohio)



Example: Senate Bill 2006 (Florida) (Grants state 
governor and legislature the authority to strike 
local ordinances and policies)

» Bill Purpose
Grants governor and state legislature the authority to invalidate local 
policies, if they “unnecessarily restrict” individual rights

» Current Status
Pending before the Senate

» Other states with similar or related bills or laws 
(Oklahoma, Alabama)



Example: House Bill 121 (Montana) (Require 
Elected Official Approval of Local Board of Health 
and Health Officer Actions) 
» Bill Purpose

Provide local legislative oversight of local health officer and Board of 
Health actions, including by approving, revising, or revoking orders 
and ordinances. Amendment may limit scope to emergency actions. 
Another amendment seeks to prevent limitations on religious freedom.

» Current Status
On the governor’s desk

» Other states with similar or related bills or laws (Kansas, 
Missouri, Colorado, Utah, Alabama, Indiana, etc.)



Poll Results: Montanans Support Support Local Health Officers, DAILY MONTANAN (April 6, 2021), 
https://dailymontanan.com/2021/04/06/poll-results-montanans-support-local-health-officers/

https://dailymontanan.com/2021/04/06/poll-results-montanans-support-local-health-officers/


James Marshall, 
Goldilocks and the 
Three Bears



2020-2021 Bills that May Offer Opportunities for 
Public Health and Public Health Authority

» Clarify public health authority or emergency powers
» Commission or task force to study the pandemic response 

and propose statutory or regulatory changes
» COVID health equity task forces/ Declarations of racism as 

a public health crisis
» Investments in public health infrastructure and workforce
» Protect public health officials, or public officials generally, 

from threats and harassment when performing their duties
» Health in All Policies/ Public Health 3.0



Additional Resources

» Protecting Public Health Authority to Protect the Health of 
Our Communities (Network blog, Feb. 24, 2021)

» COVID-19’s Impact on Public Health Authority Requires 
Careful Deliberation, Not a Rush to Legislate (Network 
blog, March 11, 2021).

» An Emerging Threat to Public Health Authority
» Uniform Law Commission
» Ohio Legislative Service Commission Bill Analysis: SB 22
» An Assessment of State Laws Providing Gubernatorial 

Authority to Remove Legal Barriers to Emergency 
Response (2019)

» Poll Results: Montanans Support Local Health Officers

https://www.networkforphl.org/news-insights/protecting-public-health-authority-to-protect-the-health-of-our-communities/
https://www.networkforphl.org/news-insights/covid-19s-impact-on-state-public-health-laws-requires-careful-deliberation-not-a-rush-to-legislate/
https://static1.squarespace.com/static/5ce4377caeb1ce00013a02fd/t/606f1b978ab96f787479ef22/1617894295384/LSSC_EmergingThreat_April2021.pdf
https://www.uniformlaws.org/committees/community-home/digestviewer/viewthread?MessageKey=74d2c992-c86e-4b61-be7b-ec255be63882&CommunityKey=d4b8f588-4c2f-4db1-90e9-48b1184ca39a&tab=digestviewer
https://www.legislature.ohio.gov/download?key=15961&format=pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6476686/
https://dailymontanan.com/2021/04/06/poll-results-montanans-support-local-health-officers/


Contact Me:

Jill Krueger
jkrueger@networkforphl.org
952-452-9705
Cell 612-532-2813



Seven Principles to Guide 
Post-2020 

Public Health Emergency 
Powers Reform

Lindsay F. Wiley
Professor of Law

American University Washington College of Law
wiley@american.edu

@ProfLWiley

mailto:wiley@american.edu


Principle 1:
Executive authority to issue 
compulsory social distancing and 
face covering orders should be 
contingent on a public health 
emergency declaration. 



Principle 2:
Declarations should be time-limited 
but unilaterally renewable. 



Principle 3:
Transparency should be mandated 
by statute, with requirements to 
disclose the strategic purpose of and 
best available scientific 
understanding supporting each 
order.



Principle 4:
Statutes should authorize a scaled 
response, with no intervention taken 
entirely off the table in advance.



Principle 5:
Statutory standards should promote 
neutral, risk-based orders that do not 
discriminate on the basis of religion.



Principle 6:
Statutes should mandate provision of 
supports, legal protections, and 
accommodations of safer 
alternatives, within available means



Principle 7:
Criminal enforcement against 
individuals should be authorized 
only if justified as the least restrictive 
alternative 



Recent publications
• Lindsay F. Wiley & Stephen I. Vladeck, Coronavirus, Civil Liberties, and 

the Courts: The Case Against “Suspending” Judicial Review, 133 HARV. L. 
REV. F. 179 (2020).

• Lindsay F. Wiley, Democratizing the Law of Social Distancing, 19 YALE J. 
HEALTH POL’Y, L. & ETHICS 50 (2020). 

• Lindsay F. Wiley, Public Health Emergency Reform is Coming—These Five 
Principles Should Guide It, HEALTH AFF. BLOG (January 12, 2020).

• Lindsay F. Wiley, CDC’s Boundary-Pushing Eviction Freeze, AMERICAN
CONSTITUTION SOCIETY EXPERT FORUM (September 3, 2020).

• Lindsay F. Wiley, The Role of Religious Liberty in (the Development of) 
Social Distancing Law, BERKELEY FORUM (Jun. 3, 2020).

• Lindsay F. Wiley, Wisconsin’s “Safer at Home” Order Isn’t a Quarantine—
But that Doesn’t Mean it Isn’t Necessary to Control the Spread of 
Coronavirus, AMERICAN CONSTITUTION SOCIETY EXPERT FORUM (May 7, 2020).

https://harvardlawreview.org/2020/07/coronavirus-civil-liberties-and-the-courts/
https://digitalcommons.law.yale.edu/yjhple/vol19/iss3/2/
https://www.healthaffairs.org/do/10.1377/hblog20210105.516753/full/
https://www.acslaw.org/expertforum/cdcs-boundary-pushing-eviction-freeze/
https://berkleycenter.georgetown.edu/responses/the-role-of-religious-liberty-in-the-development-of-social-distancing-law
https://www.acslaw.org/expertforum/wisconsins-safer-at-home-order-isnt-a-quarantine-but-that-doesnt-mean-it-isnt-necessary-to-control-the-spread-of-coronavirus/
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1. Open the Q&A panel

2. Select “All Panelists”

3. Type your question

4. Click “Send” 



Thank you for attending
For a recording of this webinar and information about future webinars, 
please visit networkforphl.org/webinars

Upcoming Events:
2021 Public Health Law Conference:
Building and Supporting Healthy 
Communities for All
September 21 – 23, 2021  |  Baltimore, MD
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You may qualify for CLE credit. All webinar attendees will 
receive an email from ASLME, an approved provider of 
continuing legal education credits, with information on 
applying for CLE credit for this webinar.

http://www.networkforphl.org/webinars
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