The Network
fOI' P'l.].b].lC Health Law Ideas. Experience. Practical answers.

s 7
{ Y

> 7
e
o

N

fr»

fZ%%%Z%%@%%%%%%%%%%%?%%%%%%%%%%%%%%

HARM REDUCTION & OVERDOSE PREVENTION

Fact Sheet

Background

Drug overdose is a continuing epidemic that claimed the lives of over 67,000 Americans in 2018." Opioids,
both prescription painkillers and illegal drugs such as heroin and illicitly manufactured fentanyl, were
responsible for approximately 70% of these deaths.? Many of the people killed by opioids would be alive today
if they had quickly received the medication naloxone and, where needed, other emergency care.?
Unfortunately, many people do not have easy access to naloxone, and people who witness an overdose may
be afraid to call for help for fear of being criminally sanctioned for possession of illegal drugs, drug
paraphernalia, or other crimes.* Additionally, lack of access to new syringes and other injection equipment
increases the risk that people who use drugs, as well as their family and partners, may contract preventable
bloodborne diseases including Hepatitis C and HIV.

Idaho is not immune from this crisis. In 2018, 250 people died of drug overdoses in the state, of which 120
involved opioids. ® Idaho providers wrote 61.9 opioid prescriptions for every 100 people in the state, compared
to a national average of 51.4.° Around 25% of men living with HIV in Idaho contracted the disease either
through injection drug use (IDU) or male-to-male sexual contact, while around 28% of women with HIV
contracted the disease through IDU.”

To help reduce overdoses and other drug-related harms, jurisdictions throughout the country have removed
some legal barriers to the health and safety of people who use drugs (PWUD). First, all states have passed at
least one law to increase naloxone access. While these vary, they generally permit the medication to be
prescribed to people other than the person at risk of overdose, typically through the use of standing orders.
Many also permit the medication to be distributed by community organizations and other non-pharmacy access
points. Most states have also modified criminal law to provide limited immunity to individuals who seek help in
an overdose emergency.® Finally, all but eleven states permit syringe access programs, where people who
inject drugs (PWID) can access new injection equipment and dispose of contaminated supplies.®

This factsheet briefly summarizes the state of the law in Idaho related to naloxone access, overdose Good
Samaritan protections, and access to injection equipment.



Naloxone access law

Idaho was among the earlier states to pass a law designed to increase access to naloxone.'® Originally
enacted in 2015, the law was amended in 2019 to permit any health professional licensed or registered under
state law who is acting in good faith and exercising reasonable care to prescribe and dispense naloxone.
Naloxone may be prescribed or dispensed to a person at risk of experiencing an opiate-related overdose, a
person in a position to assist a person at risk of experiencing an opiate-related overdose, a person who, in the
course of his official duties or business, may encounter a person experiencing an opiate-related overdose, as
well as any other person who the health professional believes “has valid reason to be in the possession of”
naloxone. '

The law also permits any person who acts in good faith and exercises reasonable care to administer naloxone
to another person who seems to be experiencing an opiate-related overdose. Any person who prescribes,
dispenses, or administers naloxone as permitted by the law “shall not be liable in a civil or administrative action
or subject to criminal prosecution for such acts.”'®

However, the law does not contain some provisions that might further increase access to naloxone. For
example, it does not clearly permit the medication to be dispensed under a standing order, whereby a single
provider issues a blanket prescription under which any member of a group of people can access naloxone
without personally being seen by the prescriber.™ Although explicit authorization for standing orders is not
necessarily required, it can eliminate ambiguity and encourage their use. Perhaps most importantly, the law
does not clearly permit naloxone to be dispensed by someone other than a licensed or registered health
professional.' Because many people at highest risk of overdose may not feel comfortable accessing the
traditional medical system or may be unable to do so because of financial issues, permitting naloxone to be
distributed by harm reduction organizations and similar groups would likely increase access to the medication.

Overdose Good Samaritan law

Like most states, Idaho has a law designed to encourage people to call for help if they or someone else are
experiencing a drug-related medical emergency.'® This law, which has been in effect since July 1, 2018,
provides several protections for individuals who act in good faith to seek medical assistance for a person who
is experiencing a drug-related medical emergency as well as for the person experiencing the emergency.

Specifically, such individuals are immune from charge and prosecution for possession of both controlled
substances and drug paraphernalia, so long as the evidence for the charge or prosecution was obtained as a
result of the medical emergency and the need for medical assistance. Immunity is also provided from charge
and prosecution for using and being under the influence of controlled substances."”

While these provisions will likely encourage some individuals to call for assistance in the event of an overdose
and may save lives, they are less protective than those in many states. It is increasingly common, for example,
for overdose Good Samaritan laws to provide that the fact that an individual experienced or was at the scene
of an overdose can not be used to revoke or modify that person’s probation, parole, or similar status. This can
be important, as many individuals who are concerned about law enforcement action are currently justice-
involved. Additionally, the Idaho Good Samaritan law provides protection only from being charged for the listed
crimes, and not from being arrested for them. It is therefore possible that an individual will be subjected to the
dehumanizing, stigmatizing, and potentially harmful process of being arrested and held before being released.
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Syringe access law

As is the case in most states, syringes are classified as drug paraphernalia in Idaho. It is generally illegal to
use or possess with intent to use drug paraphernalia to inject or otherwise introduce a controlled substance
into the body. It is also illegal to deliver or possess with intent to deliver drug paraphernalia to inject or
otherwise introduce a controlled substance into the body.?® However, like most states, Idaho has authorized
the operation of syringe access programs.?

As of July 1, 2019, Idaho law permits entities to operate, procure supplies for, and supply materials to a
“syringe and needle exchange program” (Program) so long as they comply with both the statute and any
relevant rules created by the Department of Health and Welfare.?> An entity operating such a Program is
required to facilitate the exchange of used syringes or needles for new ones, and ensure that the recipient of a
new syringe or needle is “given verbal and written instruction” on methods for preventing the transmission of
blood-borne disease, as well as options for obtaining treatment for substance use disorder, testing for blood-
borne disease, and naloxone. The entity operating the program is required to report certain metrics to the
Department on an annual basis.?

The syringe and needle exchange program law lacks a key component: it does not provide criminal immunity
for individuals who access supplies through a Program, nor does it clearly provide immunity for individuals who
supply injection materials through the programs. While it is a reasonable assumption that the law, which states
that “an entity may operate...” a Program “notwithstanding any provision of law to the contrary,” was intended
to provide criminal liability protection for individuals employed by or volunteering with such an entity, the law
does not clearly state that such immunity is provided.?*

Perhaps more importantly, the text of the law does not provide any immunity for individuals who obtain
injection-related materials from a Program. A person arguing that the law should be read to provide criminal
immunity for Program clients would likely note that the legislature’s stated goal in enacting to the law was “to
prevent the transmission of disease and to reduce morbidity and mortality among individuals who inject drugs”
and that the law would likely only have that effect if it is read to provide individuals who access materials from a
Program with immunity.?® It is not clear, however, how a court might rule on that question, and as of this
writing there are no relevant reported cases.

Conclusion

Like most states, Idaho has enacted laws designed to increase access to naloxone, to encourage people to
seek help in a drug-related emergency, and to increase syringe access. These laws are generally weaker than
similar laws in other states. It is possible that modifying the state’s harm reduction laws to permit non-medical
providers to distribute naloxone, to add additional protections to those who call for help in an overdose, and to
provide criminal immunity to individuals who are attempting to reduce their bloodborne disease risk by
accessing injection supplies through a syringe and needle exchange program would reduce drug-related harm
and related expenditures in the state.
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