CRISIS STANDARDS OF CARE

Issue Brief

COVID-19: Racial Disparities and Crisis Standards of
Care
Introduction
Recent racial demographic data suggests huge racial disparities in COVID-19 infections and death. The COVID-19
pandemic has motivated states to develop Crisis Standards of Care (CSC) plans responsive to possible shortfalls in
resources, such as ventilators. The emergence of these two circumstances (racial inequities) and CSC planning
(anticipated resource shortfalls) raises the question of how CSC planning might incorporate growing racial justice
concerns about COVID-19 and resource allocation. This issue brief examines evidence of racial disparities with respect to
COVID-19 infections and deaths, possible causes, and legal protections against race discrimination. It also provides an
overview of CSC planning, including key ethical features that may be utilized to ensure that CSC planning incorporates
concerns about racial inequity.

Crisis Standards of Care: The Basics
According to the National Academy of Medicine (formally the Institute of Medicine), CSC refers to “[a] substantial change
in usual healthcare operations and the level of care it is possible to deliver, which is made necessary by a pervasive . . . or
catastrophic . . . disaster.” 1 CSC plans are employed when demand exceeds medical or public health resource availability
during such disasters. 2 With respect to COVID-19, this may include resources like ventilators or intensive care unit beds.
States may formally trigger CSC plans through declarations of emergency or other legal mechanisms. 3
CSC planning and implementation are grounded in a legal and ethical framework. 4 Ethics and legality are “cornerstones”
framing the steps to CSC planning and implementation. 5 Multiple legal issues may arise including: coordination of
services, allocation of resources (e.g., doing so in a manner that does not violate civil rights laws), services
reimbursement, licensure (e.g., authority to waive licensure requirements), scope of practice, accounting for patients’
interests, duty of care owed to patients, implementation of uniform care, employer duties to provide personal protective
equipment to healthcare workers (HCW), and liability issues for health care facilities, HCWs and volunteers. 6
Ethics are directly implicated because CSC planning requires making difficult decisions about how to utilize scarce
resources. As such, CSC plans “reflect underlying values.” 7 Key ethical considerations include: fairness (ensuring different
treatment is based on relevant differences), duties to care (including HCWs’ professional duties to a patient), and a duty to

steward resources (using scarce resources “prudently” during a disaster). 8 Ethics also requires: transparency (e.g.,
engaging the public in CSC planning), consistency (striving to treat similarly situated groups the same, while recognizing
the need for local flexibility in CSC planning), proportionality (e.g., formulating policies that are not unnecessarily
burdensome but are proportionate to the disaster), and accountability (ensuring participants in disaster planning adhere to
their responsibilities). 9
In response to COVID-19, multiple states have updated and/or activated CSC plans. 10 Community buy-in is essential. To
this end, community engagement (sometimes referred to as public engagement) plays an important role in CSC
development, by, for instance, increasing transparency and bringing in diverse perspectives as to what constitutes
“fairness.” Community engagement can involve creating lasting and ongoing relationships with individuals or organizations
and engaging them in CSC planning. 11 Inclusive ethical frameworks will be more responsive to diverse values and needs
of different communities, including disadvantaged groups like many people of color during the current COVID-19
pandemic.
Although COVID-19 is new, concerns about racial equity in CSC plans are not. Community engagement is an important
vehicle by which these concerns can be ethically addressed. Meaningful community engagement, however, cannot
happen overnight or in the midst of a public health emergency. States should engage in this process in advance of a
public health crisis so that their plans reflect the views of people of color and other potentially marginalized groups who
may be disproportionately impacted. This will avoid plans that produce inequitable health burdens that then must be
modified on an ad hoc basis to avoid unwarranted disparate racial impacts. Recent rapid guidance on implementing CSC
during the COVID-19 pandemic reiterated the fundamental role of community engagement, education, and
communication as key ethical dimensions of CSC planning. 12 This requires formulating inclusive and equitable principles
that can adapt to a public health emergency in an equitable manner, and that allow for as much additional community
participation as required to address any particular impact of a public health emergency. Such practices will increase much
needed cultural competencies in emergency planning, 13 and, as such, will be more like to generate buy-in across diverse
populations.

COVID-19 and Emerging Racial Disparities
An Overview of the Disparities
An emerging issue is the existence of racial disparities in COVID-19 infections and deaths. Many states are failing to
report essential racial data regarding COVID-19. Early indicators, however, suggest significant racial disparities in
infection and morbidity with people of color faring significantly worse-off relative to their overall populations. This is
especially the case for black people. Troubling disparities emerged in several states with respect to COVID-19 deaths in
the month of April 2020. In Michigan, black people compose 14% of the state’s population, but accounted for 40% of
COVID-19 deaths. 14 In Louisiana, black people compose 32% of the population, but accounted for 70% of COVID-19
deaths. 15 In Kansas, black people compose less than 6% of the population, but accounted for 32% of COVID-19 deaths. 16
Recent analysis shows that relative to their population, black people composed a higher share of confirmed COVID-19
cases in 20 out of 31 states and deaths in 19 out of 24 states. 17 Significant racial disparities in infections and/or deaths
were also reported in: Chicago, 18 New York City, 19 Miami-Dade County, 20 Alabama, 21 and Mississippi, 22 among other
jurisdictions. The available data shows that black people compose 13% of the national population and one-third of all
COVID-19 deaths. 23 Latinos have also experienced disproportionate impacts. 24 For instance, NPR reported that black and
Latino nursing home residents were disproportionately dying from COVID-19. 25 In New York City reported deaths were
more closely linked to the percentage of residents of color, not the quality of nursing homes’ ratings from the federal
government. 26 Native Americans, particularly in the Navajo Nation, have also experienced disproportionate COVID-19
deaths, relative to their population. 27
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Possible Contributing Factors
“Social determinants of health” (SDOH) generally refers to social (e.g., norms, values, laws), economic, and physical
conditions (e.g., neighborhood segregation) that individuals live in that impact health. 28 SDOH analyses often indicate that
people of color are disadvantaged. 29 Racism, discrimination, job opportunities, and availability of transportation, for
instance, have all been identified as SDOH. The goal of removing the negative effects of SDOH is to build “social and
physical environments that promote good health for all.” 30
There are indicators that SDOH contribute to the apparent widespread racial disparities in the COVID-19 pandemic. For
instance, some have observed that people of color are more likely to be limited in their ability to engage in social
distancing measures. This is because, relative to whites, many people of color are more likely to be deemed “essential
workers,” including in positions that require close contact, 31 and less likely to be able to telework. 32 According to recent
analysis, women hold one in three jobs that states have deemed “essential” and women of color “are more likely to be
doing essential jobs than anyone else.” 33
The underlying health conditions that appear to contribute to COVID-19 serious illness or death are also interlinked with
SDOH. A recent study identified hypertension, diabetes, and obesity as the most common COVID-19 comorbidities. 34 The
Centers for Disease Control and Prevention (CDC) has also identified diabetes and severe obesity as risk factors for
severe COVID-19 illness. 35 People of color experience these conditions at disproportionately high rates. To illustrate, a
2019 study showed that black people were 60% more likely to be diagnosed with diabetes compared to whites. 36 In the
same year, Hispanics and Latinos were more likely to develop type II diabetes (17%) compared to non-Hispanic whites
(8%), and also have a greater likelihood of developing prediabetes. 37 Relative to other groups, black women have the
highest rates of obesity and being overweight, and black people are 1.3 times more likely to be obese than non-Hispanic
whites based on a 2019 study. 38 Despite the fact that obesity has increased for all groups, black people and Hispanics
continue to experience the highest rates of obesity, according to CDC in February 2020. 39
Such underlying conditions cannot be separated from SDOH. For instance, food insecurity is a SDOH that has also been
linked with obesity. 40 People of color who live in neighborhoods that are predominantly non-white tend to have less
access to healthy food options, 41 a factor that is in turn driven by racial segregation of neighborhoods. This is likely why
race and zip code have been identified by some as key factors driving COVID-19’s disparate impact. 42
SDOH also include racism and discrimination. 43 Some have raised concerns that doctors are less likely to refer people of
color for testing, raising questions of implicit bias. 44 Implicit bias includes failures or delays in referring people of color for
testing or treatment because of certain stereotypes or beliefs. CDC has largely left testing decisions to the discretion of
state and local health departments and health care providers. 45
Institutional racism is also implicated in the COVID-19 pandemic. Institutional racism refers to laws, polices, or practices
that are facially race neutral, but have a disproportionate adverse impact on people of color, irrespective of intent. 46 This
may encompass the impact of laws, policies, or practices on their own or in combination. One pressing issue is the lack of
national or statewide tracking with respect to the racial disparities in COVID-19 testing, morbidity, and mortality. The racial
disparities are preliminary and based on limited data. The failure to report data on racial demographics, even though
states report other data (e.g., age, sex), can make it more difficult to assess racial disparities because entities are working
with incomplete information. Available data suggest that race appears to be just as significant a factor in COVID-19
serious illness or death as age, which is widely tracked and reported. The failure to track, report, and consequently
understand racial disparities may be a race neutral practice that nonetheless has a devastating impact on communities of
color.
CDC did not start providing provisional information on COVID-19 related deaths in the U.S. by race and Hispanic origin
until April 17, 2020. 47 As of April 28, 2020, CDC is still missing demographic information on race for 68.1% of the COVID19 cases in the U.S. 48 Further national data are not expected until May. 49 Only two states have released data on racial
demographics and testing, 35 states provide information on racial demographics and confirmed cases, and 29 states
provide information regarding COVID-19 related deaths. 50
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A lack of data presents challenges for assessing the causes and scope of COVID-19 racial disparities. Nonetheless,
preliminary data indicates sweeping and troubling disparities across several states.

Racial Justice Concerns as Applied to CSC
The same concerns discussed above have arisen in the context of CSC planning. A concern is that CSC plans will use
criteria that covertly track race. To illustrate, Massachusetts issued CSC guidelines that directed medical staff not to use
race as a factor to allocate resources when implementing a CSC plan. 51 The guidelines, however, recommended a
scoring system based on short-term and long-term comorbidities (the underlying health conditions that make COVID-19
worse). Patients with the lowest cumulative scores were given the highest priority regarding critical care services. Having
a comorbid condition affecting long-term survivability generated more points, meaning such individuals were less likely to
receive critical care resources. The guidelines immediately raised concerns about their disparate impact, 52 potentially
marking the difference between life and death, for people of color who have higher rates of chronic conditions and
comorbidities due to racism and other SDOH.
After being criticized as discriminatory, 53 Massachusetts revised the guidelines in an attempt to address the “unconscious
bias against people of color, people with disabilities and other community members who are marginalized.” 54 It eliminated
any consideration of long-term survival, instead only including short-term survival. Two Massachusetts doctors
emphasized that “a system that penalizes on the basis of comorbidities will undoubtedly and unfairly penalize the
populations that are already more vulnerable to those conditions.” 55 They recommend that CSC plans include only
comorbidities with a known short-term impact. This example demonstrates the complex ways in which race factors into
CSC planning.
So far, CSC plans have been more commonly criticized as engaging in disability discrimination (i.e., in Washington,
Alabama, and Pennsylvania) under the Americans with Disabilities Act and other federal laws. 56 The Department of
Health and Human Services (HHS) Office of Civil Rights (OCR) quickly reminded states that during the COVID-19 public
health emergency the “civil rights statutes [that] OCR enforces, remain in effect.” 57 There are parallels between disability
discrimination and race discrimination, but identifying race discrimination can be more challenging. Alabama’s plan to
deny ventilators to persons with intellectual disabilities 58 clearly singled out individuals on the basis of disabilities that bore
no relation to any medically relevant criteria in treating COVID-19. It is highly unlikely that a CSC plan would use racial
classifications to ration care—in fact, Massachusetts’s guidelines explicitly forbid using race as a factor for allocating
resources. These considerations underscore the challenges of identifying and combating racism in CSC plans.

Legal Protections That Explicitly Prohibit Race Discrimination
Despite the seeming racial disparities and concerns about racially discriminatory impacts, raising a legal challenge to CSC
plans by invoking laws that explicitly protect against race discrimination will be difficult. Legal protections that forbid race
discrimination are poorly equipped to address racial justice concerns in this context.
The U.S. Constitution, as applied to states and state agents under the 14th Amendment, guarantees equal protection
under the law. Laws or policies that are facially racially discriminatory are subject to strict scrutiny, the most rigorous
standard of review. In such cases, a state must show the law or policy is narrowly tailored to meet a compelling interest. 59
For instance, a COVID-19 policy that denied ICU beds to all Latinos would easily be challenged as a discriminatory race
classification that is not narrowly tailored to meet the state’s compelling interest in rationing ICU beds if shortages arise.
In the current COVID-19 pandemic, racial justice concerns largely center on implicit bias and institutional racism. The U.S.
Supreme Court has held, however, that laws or policies that are facially race neutral and have a discriminatory impact do
not trigger strict scrutiny absent a showing of a discriminatory intent. 60 Instead, such laws receive rational basis review—
the lowest level of judicial review, under which it is fairly easy for the government to prevail. Therefore CSC plans that
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produce disparate impacts that are challenged as violating equal protection must prove that the state, or state agency,
had a discriminatory intent. Otherwise, such constitutional challenges are unlikely to succeed.
Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, color, or national origin in federally
funded programs or activities. 61 This can include HHS funded hospitals. 62 The Supreme Court has held that Title VI
protects against intentional discrimination, not merely discriminatory impacts. Title VI enforcement agencies, however,
may issue regulations prohibiting HHS funded entities from enacting measures that have a discriminatory impact. 63 Even
so, raising a Title VI challenge alleging a discriminatory racial impact may be difficult. Challengers would need to show
that a CSC plan has no legitimate, non-discriminatory purpose. 64 So far no such challenge to CSC plans has been raised
with respect to race.
In sum, laws directly prohibiting race discrimination will be unlikely to provide relief to those challenging CSC plans as
having a discriminatory impact. It may therefore be crucial that CSC plans or (local, state, federal) emergency declarations
generally incorporate specific protections against race discrimination. This can include explicit data requirements to track
disparities in treatment and afforded outcomes, which will assist officials in better understanding and assessing any racial
disparities in treatment or outcomes.

Ethical Decision Making in CSC Requires Accounting for Existing Racial
Disparities
CSC planning is part of the broader social system that is impacted by SDOH. Resource allocation involves value-laden
choices. CSC plans therefore can incorporate values that exacerbate or endeavor to mitigate structural racism. Ethical
decision making is a core component of CSC planning, but while most would agree that fairness does not always require
treating all equally, there can be genuine disagreements about what, in the alternative, constitutes a fair allocation of
resources. The COVID-19 pandemic appears to be manifesting along the lines of familiar racial inequalities driven by wellknown SDOH. Racial justice is therefore a core factor that should be incorporated when defining what constitutes fair
resource allocation, which requires hard choices about dispensing care.
CSC planning may draw upon existing core principles to address concerns about racial inequities. It is crucial that CSC
plans do not unnecessarily replicate existing disparities by failing to incorporate these concerns. Community buy-in has
long been recognized as central to CSC planning. It requires the inclusion of diverse perspectives, particularly from
communities of color who appear to be suffering the most serious effects from COVID-19. In short, community
engagement is a racial justice issue.
Real time data in COVID-19 racial inequities, including infections, seriousness of illness, morbidity, differences in
treatment, and other relevant data will only help better inform CSC plans. This will also build COVID-19 responses that
are informed and responsive to local needs. CSC planning is part of a current social structure that contains pervasive
racial inequalities with people of color faring poorly. Engaging in CSC planning that is just requires obtaining the right data
and implementing inclusive processes.
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