The Network
fOI' P'l.].b].lC Health Law Ideas. Experience. Practical answers.

EMERGENCY LEGAL PREPAREDNESS AND RESPONSE
Overview

As numbers of confirmed COVID-19 cases soar, key U.S. jurisdictions are experiencing overwhelming surge
from patients seeking testing and requiring hospitalization. Researchers estimate that in coming months up to
20 million patients may require hospitalization, and over 4 million will require intensive care such as ventilators
(vents).! An article published last week in the New England Journal of Medicine found that the number of
patients needing ventilation could range between 1.4 and 31 patients per vent.? These and other foreseeable
shortages require implementation of crisis standards of care (CSC), which requires allocation decision based
on public health needs, and not just what is optimal for individual patients, to save the most lives.

The National Academies of Science, Engineering and Medicine (NASEM) define CSC as a “substantial change
in usual health care operations and the level of care it is possible to deliver,” triggered by a formally declared
pervasive or catastrophic disaster. > CSC activates specific legal or regulatory powers and protections for
health care workers (HCWs) in allocating and utilizing scarce medical resources including vents. Apportioning
resources raises concerns, however, that rationing is based on discrimination against protected groups. In
Seattle, a 2009 plan to ration critical resources was rejected after a report found that because of “institutional
racism in the health care system,” the metrics for some groups, like African Americans and immigrants, would
be skewed.*

There are no uniform federal guidelines for rationing care. Instead, states have adopted varying CSC policies.
Considering the severe shortages, most plans include specific provisions for vents. Some plans require doctors
to “color code” who gets vents based on their likelihood of being saved;® others utilize a lottery system.® Some
states have no guidelines at all. Many of the plans prioritize patients most likely to survive immediate illness
and with a better chance of long-term survival considering age, disability status, or other factors. Plans have
been characterized as violative of the Americans with Disabilities Act (ADA), the federal Rehabilitation Act, the
Affordable Care Act (ACA), and federal anti-discrimination laws enforced by the Department of Health and
Human Services’ (HHS) Office for Civil Rights (OCR). Following complaints filed by groups in Alabama,
Kansas, Tennessee, and Washington, OCR announced that civil rights protections will remain in effect during
the COVID-19 pandemic.



Alabama’s Emergency Operations Plan includes provisions managing access to vents during a declared public
health emergency.’” The protocol lists several health conditions, including heart failure and respiratory failure,
for which providers should “not offer mechanical ventilator support.”® Additionally, “persons with severe mental
retardation, advanced dementia or severe traumatic brain injury may be poor candidates for ventilator
support."® On March 24, the Alabama Disabilities Advocacy Program filed a complaint with OCR, alleging
discrimination against people with intellectual and cognitive disabilities in that the plan “specifically singles out
and excludes certain people with intellectual disabilities from access to [vents] in the event of rationing.”"°
Alabama health authorities have since clarified their plan.

Kansas Department of Health and Environment guidelines™ state that, in the event of scarce resources to treat
COVID-19, individuals who use vents on a regular basis, and who require acute care, may have their vents
removed and reallocated to other people if they “fail to meet criteria.” The Disability Rights Center of Kansas
and Topeka Independent Living Center filed an OCR complaint'? on March 27, alleging disability
discrimination. Of particular concern is that hospitals would be able to remove vents from patients with
“advanced untreatable neuromuscular disease,” “advanced or irreversible immunocompromise,” and some
forms of cancer to reallocate vents so other patients more likely to survive long-term.'

Tennessee guidelines for rationing scare resources exclude people with advanced neuromuscular disease who
require assistance with activities of daily living or chronic vent support from accessing critical care, including
vents.' The guidelines further exclude people with metastatic cancer, dementia, and traumatic brain injuries
from necessary care. On March 27, Disability Rights Tennessee and others filed a similar OCR, ' alleging "[a]
diagnosis should not determine anyone's right to individual medical judgment or leave people afraid to seek
professional help because their care will be based on assumptions about a condition.”'®

Guidance distributed by the Washington State Department of Health recommends that triage teams consider
transferring hospital patients with “loss of reserves in energy, physical ability, cognition and general health” to
outpatient or palliative care.'” Age, underlying disease conditions, and likelihood of survival will be evaluated in
determining which patients receive full access to care, and those provided “comfort care,” with the expectation
that they will die. The statewide guidance ensures a uniform response so that individual providers have make
difficult decisions alone. On March 23, Disability Rights Washington filed an OCR complaint'® alleging that the
guidelines illegally discriminate against people with disabilities because they prioritize “treating people who are
younger and healthier” and leave “those who are older and sicker — people with disabilities — to die.”"®

Similar letters criticizing other state guidelines have also been sent to the governors of Massachusetts?° and
Pennsylvania.?' On March 28, HHS OCR issued a bulletin on civil rights laws that apply during the COVID-19
emergency.?? Director Roger Severino stated that the office was opening investigations to ensure that state-
mandated rationing plans “are fully compliant with civil rights law.”?® The investigations will evaluate state CSC
plans to “make sure they are consistent with the current state of the law.”** Labeling some CSC measures
“ruthless utilitarianism,” Severino stated that “persons with disabilities, with limited English skills and older
persons should not be put at the end of the line for health care during emergencies.”?® If OCR determines that
rights have been violated, states would be granted a specific time period to correct the violation or provide a
plan of correction,?® including changing the policy or procedure.?’

The bulletin also clarified that HHS Secretary Alex Azar's prior statement on March 172 providing immunity
from legal liability to those developing or using medical countermeasures to fight the disease, “may apply with
respect to some private claims arising from the use or administration of a covered countermeasure and may
provide immunity from certain liability under civil rights laws.”®
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