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LEAD POISONING PREVENTION

Issue Brief

Introduction

The toxic effects of lead poisoning, especially among young children, are well known. Likewise, the prevalence
of lead hazards in children’s environments—including the homes in which they live and visit, the water they
drink, and the soil in which they play—are widely understood. Yet laws and programs designed to prevent lead
poisoning are sorely lacking, as most rely on a child’s elevated blood lead level (EBLL)—indicating that a child
has already been poisoned—to trigger lead hazard reduction and abatement activities. Federal lead poisoning
prevention laws applicable to federally-owned and -assisted housing (hereinafter collectively referred to as
federally-assisted housing) have long suffered from these common flaws. Although many of these
inadequacies persist, 2017 amendments to the Lead Safe Housing Rule (LSHR), a key regulation governing
lead inspection and hazard control activities in federally-assisted housing, constitute a step in the right
direction, as they lower the Department of Housing and Urban Development’s (HUD) definition of EBLL to
trigger action sooner in the timeline of exposure and require a more comprehensive response when a child
with an EBLL is identified. This issue brief provides an overview of key federal lead-poisoning prevention laws
applicable to federally-assisted housing, describes the recent LSHR amendments, and discusses opportunities
for public health departments and advocates to contribute to effective implementation and private enforcement
of the laws.

Legacy of Lead Poisoning and the Permanent Health Consequences

Lead poisoning is a significant and longstanding public health concern. According to the Centers for Disease
Control and Prevention (CDC), the American Academy of Pediatrics (AAP), and numerous research studies,
there is no safe level of lead exposure for children.’ Yet children continue to be exposed to lead through a
variety of sources, including deteriorating lead paint in their homes, lead-contaminated house dust and soil,
and water contaminated by lead pipes.? Although childhood lead exposure has declined significantly since the
Consumer Product Safety Commission banned the use of lead in paint for household use in 1978, lead-based
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paint hazards remain prevalent and continue to harm children living in homes built prior to 1978.3 In fact, the
U.S. Department of Housing and Urban Development (HUD) has estimated that 35% of all housing units in the
U.S. have lead-based paint somewhere in the building.* With respect to federally-assisted housing, HUD
estimated in 2016 that approximately 450,000 federally-assisted housing units were built prior to 1978 and
have children under age six living in them and, of these, approximately 57,000 units contain lead hazards.®
Applying the CDC’s national lead poisoning rates to the under-five population of children in the Housing Choice
Voucher (HCV) program (the largest tenant-based rental assistance program®), it is estimated that
approximately 90,416 children in that program alone have lead poisoning.’

The health consequences of childhood lead poisoning are significant and well-documented. High blood lead
concentrations are associated with severe consequences including encephalopathy (damage to the brain),
protracted vomiting, and death.® But even low levels of exposure are associated with decreased cognitive
functioning and neurobehavioral disorders.® Indeed, even blood lead concentrations below the CDC’s
reference value'® of 5 micrograms per deciliter (ug/dL) are linked to detrimental effects on 1Q, diminished
academic achievement, and increased risk of developing behavioral problems such as inattention, impulsivity,
aggression, and hyperactivity.!" In addition, childhood lead exposure is associated with higher rates of
delinquency and criminal behaviors among adolescents.'? Lead exposure is also harmful to pregnant women,
as it can cause spontaneous abortion or low birth weight in children.

The long term consequences of low-level lead poisoning cannot be corrected.™ For this reason, the CDC,
AAP, and public health experts across the country have recognized that primary prevention—i.e., preventing
exposure—is essential to assuring children’s health and wellbeing. A primary prevention strategy requires
removing sources of lead exposure before a child is poisoned rather than allowing a child’s poisoning to trigger
hazard reduction activities.

Overview of Federal Laws that Address Lead Poisoning in Federally-Owned
or -Assisted Housing

Lead-Based Paint Poisoning Prevention Act

The first piece of national legislation addressing the health hazards associated with lead-based paint was the
Lead-Based Paint Poisoning Prevention Act (LBPPPA), passed in 1971." The act defined lead-based paint as
having more than one percent lead by weight and required the Secretary of Health, Education, and Welfare'®
to take steps to prohibit use of lead-based paint in federally-assisted residential structures, among other
things."” In 1973, Congress enacted amendments to the LBPPPA, including lowering the permissible lead
content in paint and directing HUD to establish procedures for eliminating lead-based paint hazards from
federally-assisted housing built before 1950, including prior to selling federally-owned properties for residential
use.'® In 1978, the Consumer Product Safety Commission banned lead-based paint in consumer products,
including residential paint and on toys and furniture.' Subsequent amendments to the LBPPPA continued to
expand lead abatement activities, including broadening HUD'’s focus to federally-owned or -assisted housing
built before 1978 and imposing additional (albeit limited) inspection and abatement requirements for federally
supported housing.?® However, the amendments continually failed to effectuate a strategy of primary
prevention.?!
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Residential Lead-Based Paint Hazard Reduction Act

In 1992, Congress enacted the Residential Lead-Based Paint Hazard Reduction Act (Title X of the Housing
and Community Development Act), which—among other things—amended the LBPPPA by requiring HUD to
“establish procedures to eliminate as far as practicable the hazards of lead based paint poisoning” in federally-
assisted housing.?? The law directed the HUD Secretary to promulgate regulations applicable to federally-
assisted target housing?® establishing measures for conducting lead-based paint hazard risk assessments,
inspections, and abatement measures; providing lead hazard information pamphlets to purchasers and
tenants; performing periodic risk assessments and interim controls of lead hazards, as well as abatement in
limited circumstances; and notifying occupants when lead-based paint activities have been performed.?*
Applicable beyond federal housing, the law also

required HUD and the Environmental Protection Agency (EPA) to promulgate regulations requiring sellers and
lessors of target housing to disclose known lead-based paint hazards to a purchaser or lessee before that
person is contractually obligated to purchase or lease the home.?

Lead Safe Housing Rule of 1999

Seven years later, in 1999, HUD promulgated the “Requirements for Notification, Evaluation and Reduction of
Lead-Based Paint Hazards in Federally Owned Residential Property and Housing Receiving Federal
Assistance,” also known as the “Lead Safe Housing Rule” (LSHR).?® The rule targeted federally-assisted
housing built prior to 1978, requiring visual inspections and/or risk assessments according to the type and level
of federal assistance received; use of hazard reduction methods to treat identified hazards, ranging in
protectiveness from using safe work practices during rehabilitation to abating all lead paint hazards (depending
on the type of housing assistance involved); and incorporation of lead paint reevaluation and maintenance into
routine building operations.?” The rule also established standards for lead-based paint hazard evaluation and
reduction activities, including requiring that certain activities be performed by certified professionals.?® Pursuant
to the then-applicable definition of target housing, housing units excluded from the rule included zero-bedroom
dwelling units (e.g., studio apartments) and housing designed for seniors or those with disabilities from its
requirements unless a child under the age of six was residing or expected to reside in the home.?®

The 1999 LSHR also outlined steps that the designated party (e.g., the federal agency, housing authority, or
owner)* for covered properties®! must take when notified that a child under 6 years old who is living in the
federally-assisted property has an “environmental intervention blood lead level,” defined as a concentration of
20ug/dL for a single test or 15-19ug/dL for two tests taken at least 3 months apart.3? The steps generally
include conducting a risk assessment® of the child’s dwelling unit and common areas, treating any lead-based
paint risks via interim controls or abatement, reporting the child’s name and address to the public health
department, and providing notice to other occupants if an evaluation (including risk assessment) is completed
and lead-based paint hazards are found and if hazard reduction activities are undertaken. In the case of
tenant-based rental assistance (e.g., Section 8), the designated party must attempt at least quarterly to obtain
a list of children with environmental intervention blood lead levels from a public health department with
jurisdiction over the area and must provide a list of addresses receiving tenant-based rental assistance to the
health department unless the department does not wish to receive the report.® The designated party must
then match information received from the health department with the names and addresses of families
receiving assistance and must respond as required by the rule to children with an environmental intervention
blood lead level.®
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Summary of 2017 Amendments to the Lead Safe Housing Rule

In response to a 2016 petition for rulemaking led by Emily Benfer, then Director of Loyola University Health
Justice Project, and Kate Walz, Vice President of Advocacy at the Shriver Center on Poverty Law,3¢ HUD
promulgated amendments to the LSHR in 2017.%” An important change accomplished by the 2017
amendments is an update to the definition of an elevated blood lead level (EBLL) to match the CDC’s
reference value.*® The 2017 amendments also expand on the steps which must be taken when an elevated
blood lead level is discovered in a child under six years old who is living in:

e A residential property that receives project-based assistance from HUD,*°
Public housing receiving assistance under the U.S. Housing Act of 1937 (i.e., a public housing
program),“

¢ A HUD-owned multifamily property or a multifamily residential property for which HUD is the
mortgagee-in-possession,*! or

e Housing in which families receive tenant-based rental assistance (also known as Section 8 housing).*?

Many of the expanded EBLL response requirements also apply to properties that receive project-based
assistance from a federal agency other than HUD.** The 2017 amendments also include new reporting
requirements.** In sum, the 2017 rule change accomplishes the important changes described below:

1. Lowers HUD’s definition of an elevated blood lead level (EBLL) to align with the CDC’s blood lead
reference value.

An important change accomplished by the 2017 amendments is an update to the definition of an elevated blood
lead level (EBLL) to align with the CDC'’s blood lead reference value.** The CDC'’s current reference value is 5
ug/dL,* which is substantially lower than HUD’s previous “environmental intervention blood lead level” of 20
pg/dL for a single test. The effect of this change is that lead hazard reduction activities must occur in response
to much lower levels of lead poisoning as compared to the 1999 rule. Although the amendments do not require
a response until after a child has been poisoned (and thus still fail to accomplish primary prevention), the lowered
EBLL definition should result in earlier identification of lead hazards and less long-term harm to the child.
Because HUD’s definition of EBLL is aligned with the CDC'’s reference value, HUD will publish a notice in the
Federal Register each time the CDC reference value changes and will provide an opportunity for public comment
before applying the new value to the LSHR.#” This amendment is extremely important given the CDC'’s
determination that there is no safe level of lead exposure and the agency’s commitment to updating the blood
lead reference value every four years.*®

2. Requires the owner or designated party responsible for certain federally-assisted housing to report
each child with a confirmed EBLL to the public health department with jurisdiction, the HUD Field
Office, and the Office of Lead Hazard Control and Healthy Homes (OLHCHH), and to provide
documentation to the HUD field office when required hazard reduction measures are completed.

The 1999 LSHR required all owners or designated parties responsible for covered properties to report names
and addresses of children with verified EBLLs*° to the public health department with jurisdiction, and it required
parties responsible for public housing programs to report children with EBLLs to the HUD field office. Under the
2017 amendments, all of the covered properties must not only report children with EBLLs to the applicable public
health department, but must also report EBLLs to the HUD field office and to the Office of Lead Hazard Control
and Healthy Homes (OLHCHH) within 5 days of receiving the report and must provide the HUD field office with
documentation of completed hazard reduction activities.*°
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These reporting requirements have the potential to improve compliance with the rule, facilitate accountability
among property owners and designated properties, and promote appropriate follow-up care for children. To
achieve this end, HUD field offices must (a) actively monitor covered properties’ initial reporting of children with
EBLLs as well as their documentation of required hazard reduction measures and (b) be prepared and
empowered to enforce the LSHR’s requirements against owners or designated parties who fail to fulfill their
responsibilities under the rule. However, historically HUD has provided insufficient oversight and has failed to
adequately monitor compliance with the LSHR.%" This presents significant risk, particularly when public
housing agencies (PHAs) are allowed to self-certify compliance and there is evidence of false certification of
compliance with the rule.%?

3. Increases the rigor of the required response to a child’s EBLL by requiring an “Environmental
Investigation” (which includes a Risk Assessment) of the child’s home and associated common
areas within 15 days of identifying a child with an EBLL.

Previously, when notified®® of a child with an environmental intervention blood lead level, the owner or designated
party responsible for federally-assisted covered housing was required to complete a risk assessment of the
affected child’s home and associated common areas within 15 days of notification, as well as implement indicated
hazard reduction measures within 30 days of completing the risk assessment.>* A risk assessment is “[a]n on-
site investigation to determine the existence, nature, severity, and location of lead-based paint hazards” along
with a report explaining the results and lead hazard reduction options.®®

In contrast, the 2017 amendments require the owner or designated party responsible for covered housing to
conduct a more thorough “environmental investigation” within 15 days of being notified of a child under age 6
with an EBLL.% An environmental investigation is defined as “the process of determining the source of lead
exposure ... consisting of administration of a questionnaire, comprehensive environmental sampling, case
management, and other measures, in accordance with chapter 16 of the HUD Guidelines for the Evaluation
and Control of Lead-Based Paint Hazards in Housing (“Guidelines”).”5” According to the Guidelines, there are
three primary differences between a risk assessment and an environmental investigation: first, the purpose of
an environmental investigation is to identify all lead hazards in a child’s environment, while the purpose of a
risk assessment is merely to identify lead-based paint hazards in the child’s dwelling; second, an
environmental investigator must “conduct a comprehensive investigation of all sources of lead in the child’s
environment, not just those lead exposures directly related to the child’s residence” (meaning that the
investigator must consider less common sources of lead (e.g., pottery) as well as lead hazards in other homes
or areas where the child spends time); and third, the investigator must test deteriorated paint on potentially
hazardous furniture, regardless of ownership.®® Importantly, an environmental investigation also includes case
management, which is described in the Guidelines as “ensuring prompt and effective environmental
management, monitoring medical care, providing education to the family, and coordinating any needed
services following an individual plan of care.”®

If the environmental investigation indicates the presence of lead-based paint hazards in the home, the
designated party must complete hazard reduction measures in the home within 30 days of receiving the
investigation report.®° The designated party must provide documentation of each completed activity to the HUD
field office within 10 days of the activity’s deadline.®’

4. If the environmental investigation conducted in response to a child’s EBLL reveals lead-based
paint hazards, the designated party must conduct a risk assessment for other dwelling units located
in the same property and covered by the same type of assistance.
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Under the previous rule, a child’s EBLL triggered a risk assessment of only the child’s own home and
associated common areas, but not of any neighboring dwellings.®? As a result, despite the likelihood of lead-
based paint throughout the building, a child had to be poisoned in each individual dwelling in order to trigger
the risk assessment requirement. The 2017 amendment represents a positive step towards prevention, as it
requires the owner or designated party to not only conduct an environmental investigation of the home of the
child with an EBLL (the “index unit"®), but also to conduct a risk assessment for other dwelling units if a lead-
based paint hazard was identified in the index unit. This requirement applies to homes that are located in the
same property and supported by the same type of federal assistance if a child under 6 years old lives or is
expected to live in the dwelling unit.®*

When 20 or less additional units must be assessed, the owner has 30 days to complete the risk assessment;
when there are more than 20 units, the owner has 60 days.® If lead-based paint hazards are identified in the
other covered units, hazard control measures must be implemented within 30 calendar days if there are 20 or
fewer affected units or within 90 calendar days if more than 20 units are involved and “the control work would
disturb painted surfaces that total more than the de minimis threshold [set forth in 24 C.F.R.] § 35.1350(d).”®®
The designated party must provide documentation to the HUD field office of all required activities within 10
days of the applicable deadline.®”

Penalties under the Lead Safe Housing Rule

A designated party who fails to comply with LSHR requirements is subject to sanctions under the applicable
federal housing program.® Importantly, a property owner who discloses information about possible lead-based
paint hazards to a potential purchaser or occupant (as required by the rule) is still required to conduct
applicable evaluation and hazard reduction requirements.®°

Opportunities for Public Health Departments to Support Implementation
of the Lead Safe Housing Rule

The LSHR imposes requirements primarily on the owner or designated party responsible for federally-assisted
housing. Nevertheless, there are several ways in which public health departments can support effective
implementation and enforcement of the rule. In particular, many of the rule’s investigation and hazard reduction
requirements are triggered by an owner or designated party’s knowledge of a child’s EBLL. Thus, data sharing
and coordination between health departments, health care providers, covered properties, and HUD are
essential to the rule’s efficacy. Below are three important roles that a health department may play to support
effective implementation of the rule. Note that where a state or local government agency has received grant
funding from the OLHCHH to support implementation of the LSHR, the agency is likely obligated by the terms
of its grant to perform these or other functions to facilitate LSHR compliance.”

Report and Verify EBLL Data

The LSHR’s investigation and hazard reduction requirements are triggered when a public health department or
other health care provider”' notifies a covered property’s designated party of a child with an EBLL who is under
6 years old and living in a covered housing unit. Moreover, when the designated party is notified of a child’s
EBLL by someone other than a health care provider (e.g., the child’s parent), the designated party must
“immediately verify” the child’s EBLL with the health department or health care provider; if the information is
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verified, the verification is treated as notification for purposes of triggering an environmental investigation.” Thus,
it is crucial that health departments and health care providers make every effort to report a child’s EBLL to the
party responsible for a covered property and verify EBLL data when requested by covered properties (either with
patient consent or through another pathway consistent with federal and state privacy laws).”

Receive and Monitor EBLL Data

Within 5 business days of being notified of a child’s EBLL of 5ug/dL or greater (by either a health care
professional or a public health department), the designated party must report the case to the HUD field office
and OLHCHH.™ If the designated party is notified by a health care professional (rather than the health
department) of a child’s EBLL, the designated party must also report the child’s name and address to the public
health department within 5 business days.” Health departments can promote compliance with the LSHR’s
investigation and hazard reduction requirements by monitoring EBLL data reported by covered properties and
following up with tenants or responsible parties to assure completion of required activities.

Match EBLL Data with Addresses Receiving Tenant-Based Rental Assistance

On at least a quarterly basis, the designated party for a tenant-based rental assistance program must report the
addresses of units receiving tenant-based rental assistance to the health department(s) with jurisdiction unless the
health department has indicated that it does not wish to receive the report. In addition, the designated party must
request from the health department(s) with jurisdiction a list of names and/or addresses of children under the age of
6 with an EBLL. The designated party must then match address data to EBLL data (unless the health department
performs the required matching) and must use the information to carry out its responsibilities under the LSHR.”® A
health department can promote prompt identification of children with EBLLs living in housing supported by tenant-
based rental assistance by engaging with the designated party to perform this data matching function. A health
department might also consider offering free blood lead testing to children identified by the designated party,
recognizing that these children are at increased risk of lead poisoning and therefore would likely benefit from more
proactive blood lead monitoring. Even if the state or local definition of EBLL is higher than the CDC’s reference value,
a health department should collect and monitor data on all EBLLs, regardless of level.

Frequently Asked Question: What pathways exist under the HIPAA Privacy Rule to
enable data exchange between a county health department and a HUD-supported
housing program?’”

There are several pathways through which health departments and public housing agencies (PHAs) may share
EBLL data in compliance with the Health Insurance Portability and Accountability Act Standards for Privacy of
Individually Identifiable Health Information (referred to as the “Privacy Rule”).”® Generally, public housing
agencies are not “covered entities” under HIPAA and therefore are not subject to the HIPAA Privacy Rule’s
requirements, regardless of what information they are sharing. Although health departments may be covered
entities under HIPAA, there are still a number of HIPAA-compliant pathways through which they may report
and/or verify EBLL data for a PHA. The Alliance for Healthy Homes has developed a guide for state and local
childhood lead poisoning prevention programs titled Overcoming Barriers to Data-Sharing Related to the HIPAA
Privacy Rule.”™ Though the guide was published in 2004 (shortly after HIPAA took effect), the pathways and
guidance appear to remain viable today. The most salient points are summarized here, but readers may wish to
also consult the guide’s in-depth explanations for additional information.8°
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When defining a HIPAA-compliant pathway for sharing data between housing and public health agencies, two
key questions that should begin the inquiry are whether the HIPAA Privacy Rule applies: (1) to the entity that
holds the relevant data, and (2) to the relevant data. If the answer to either of these questions is no, the HIPAA
Privacy Rule does not apply and the data may be shared in accordance with other applicable laws. Part ¢ below
discusses potential pathways for sharing data if the HIPAA Privacy Rule applies to both the entity and the
relevant data.

a. Is the entity that is holding relevant data a “covered entity” under the HIPAA Privacy Rule?

The HIPAA Privacy Rule applies only to data shared by “covered entities,” defined to include health plans, health
care clearinghouses, and most health care providers.8' Generally, housing agencies are not covered entities
and therefore are not subject to the Privacy Rule.?? In contrast, the Privacy Rule is more likely to apply to a public
health department because many health departments provide health care services. If the health department
provides health care services, it may be fully covered by HIPAA or it may be a hybrid entity, meaning that certain
components are covered by the Privacy Rule while other components are not.8® If the health department is not
a covered entity, or if it is a hybrid entity but the program that holds the relevant data is not part of the designated
health care component, the HIPAA Privacy Rule does not apply.

b. Is the relevant data considered “protected health information” under the HIPAA Privacy Rule?

With regard to which data is covered, the Privacy Rule safeguards use and disclosure of “protected health
information” (PHI), which is defined as individually identifiable health information that is transmitted or maintained
in electronic media or in other forms.® Health information is defined fairly broadly:

Health information means any information, including genetic information, whether oral or
recorded in any form or medium, that:

(1) Is created or received by a health care provider, health plan, public health authority,
employer, life insurer, school or university, or health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of an individual,
the provision of health care to an individual; or the past, present, or future payment for the
provision of health care to an individual.®

Thus, individual blood lead level data would be considered PHI. A health department’s housing-related data
alone (e.g., lead ordinance violation records) is less likely to contain PHI.

c. Pathways for public health departments that are covered entities to share PHI with housing
agencies or community partners to investigate and remediate lead hazards.

If a health department is a covered entity, or it is a hybrid entity and the program that holds EBLL data is part of
the designated health care component, the Privacy Rule applies to the agency’s use and disclosure of EBLL
data. In general, disclosure of PHI is prohibited unless for purposes specified in the rule (e.g., treatment,
payment, or health care operations) or in accordance with a valid authorization.®® Obtaining individual consent
is one relatively simple method for enabling exchange of information between public housing and public health
agencies. However, it is not always possible to obtain consent, particularly where private health care providers
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have reported EBLLs to the health department and the health department has not had direct contact with the
affected children or their families.

Nevertheless, health departments that are covered by the HIPAA Privacy Rule may be allowed to share individual
EBLL data with a public housing agency without obtaining individual authorization under the Privacy Rule’s public
health exception.®” Among other public health uses and disclosures, this exception allows covered entities to
use or disclose PHI to a public health authority that is authorized by law to collect the data for purposes of
preventing or controlling disease, injury, or disability, including by conducting public health surveillance,
investigations, and interventions.® For a covered entity that is also a public health authority (e.g., a local health
department that provides health care services), the Privacy Rule allows the entity to use PHI “in all cases in
which it is permitted to disclose such information for public health activities.”®®

The public health exception provides at least two potential pathways to allow a local health department to share
data with a housing agency or community partner. First, the local health department could designate the housing
agency or community partner as its agent for purposes of using the data to conduct an authorized public health
activity, such as investigations and interventions related to lead exposure. This arrangement would align with 45
C.F.R. § 164.512(b)(2) because the local health department would be using the data, through its agent, to
accomplish authorized public health activities. The CDC has provided sample language that may be used to
accomplish a grant of public health authority.®® A local health department would likely also develop an agreement
or memorandum of understanding with the housing agency or community partner to further define the scope of
the grant of public health authority, including limits on the partner’s use and redisclosure of the data.

A second possible pathway involves the public health department recognizing a housing agency as a public
health authority in its own right, based on the agency’s specific responsibilities under the Lead Safe Housing
Rule to evaluate and control lead hazards. The Privacy Rule defines a public health authority as follows:

Public health authority means an agency or authority of the United States, a State, a territory, a
political subdivision of a State or territory, or an Indian tribe, or a person or entity acting under a
grant of authority from or contract with such public agency, including the employees or agents of
such public agency or its contractors or persons or entities to whom it has granted authority, that
is responsible for public health matters as part of its official mandate.®!

Encouraging use of this pathway, HUD in its response to public comments about the LSHR explained that the
HUD Office of Lead Hazard Control and Healthy Homes (OLHCHH) and its grantees are considered public health
authorities under HIPAA and thus may receive protected health information necessary to accomplish their public
health responsibilities—i.e., lead hazard and control activities. HUD’s question and answer published in the
Federal Register are included here for reference:

c. Coordination With HIPAA and Local Data Privacy Laws

Comment: Several commenters (8) requested clarification of the protocols for reporting, including
the interaction with other federal laws such as the Health Insurance Portability and Accountability
Act of 1996 (HIPAA) (Pub. L. 104-191), and state and local privacy laws.

HUD Response: For the purpose of preventing or controlling childhood lead poisoning, in regard
to lead hazard evaluation and control activities, the OLHCHH and its lead hazard control grantees
acting on its behalf, are considered public health authorities under HIPAA, thus, they may receive
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related private health information that is minimally necessary to accomplish the intended purpose
of the disclosure, including the addresses of housing units and vital information about the children
and their families, and must protect that information.®?

Likewise, the CDC and HUD have together recognized in a letter that this specific interpretation of “public health
authority” is consistent with the OLHCHH’s legal mandate.®® Their interpretation is also consistent with the
following explanation from the U.S. Department of Health and Human Services Office for Civil Rights in response
to a question about whether the National Institutes of Health is considered a public health authority under the
HIPAA Privacy Rule:

The definition of a “public health authority” requires that an agency’s official mandate include the
responsibility for public health matters. The mandate can be responsibility for public health
matters, generally, or it can be for specific public health programs. Furthermore, an agency’s
official mandate does not have to be exclusively or primarily for public health. Therefore, to the
extent a government agency has public health matters as part of its official mandate, it qualifies
as a public health authority.%*

Upon recognizing a housing agency as a public health authority, the public health department is then permitted
to disclose PHI to the agency pursuant to 45 C.F.R. § 164.512(b)(1)(i).

Note that in addition to presenting pathways for data exchange between public health and housing agencies, the
public health exception may be used to involve community-based organizations (CBOs) that are authorized to
act as agents of either entity. In all contexts, agencies will need to be cognizant of the Privacy Rule’s other
requirements relating to use and disclosure of health information, such as the requirement to use and disclose
only the minimum necessary information.%

Opportunities for Health Advocates to Eliminate Lead Poisoning in
Federally-Assisted Housing

Despite the LSHR’s requirements, many families and children continue to face challenges with accessing lead-
safe federally-assisted housing, even after a child has been poisoned. Community-based efforts to address
childhood lead exposure frequently involve non-governmental entities and advocates. Where there are local
public housing and health agencies proactively working to prevent lead poisoning and improve compliance with
federal laws, a community-based organization’s (CBO) resources are likely best directed towards supporting
these existing efforts. However, when government agencies fail to prioritize lead poisoning prevention, health
advocates may wish to seek judicial intervention to compel covered housing entities to comply with federal
laws.

Requesting Lead Hazard Data

Data about the names and addresses of children with EBLLSs, the location of lead hazards, and the status of
enforcement actions initiated against owners of noncompliant housing is crucial to taking targeted action. Yet
this information may be difficult for a CBO to obtain absent a formal relationship with a health or housing
agency or an individually signed authorization to disclose information. Although some organizations have
successfully used their state’s Freedom of Information (FOI) Act to obtain data about the location of lead
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hazards, FOI laws and their interpretation vary by state and can be difficult to generalize. Nevertheless, there
are several considerations that may help to increase the likelihood of success when requesting lead hazard
data.

e Consider framing your request in terms of the location and presence of known lead hazards rather than
requesting information tied to a child’s elevated blood lead levels.%

e Consider contacting the agency that holds the information needed to determine the types of
information collected and the format in which it is stored. Then, frame the request to target the data
needed.®’

e To prevent a denial based on the agency’s lack of responsive data, consider framing your request
using the exact language of the statute or regulation that requires data collection.

e If you are unable to obtain data directly from a particular agency, consider other agencies that may
hold relevant data.

e Consider partnering with academic researchers to use non-identifiable data to estimate the extent and
location of lead hazards, lead poisoning, or at-risk populations in an area.

Private Legal Actions Seeking to Eliminate Lead Poisoning in Federally-Assisted
Housing

Although the viability of a claim brought under the LBPPPA is doubtful,®® there are several other legal avenues
which attorneys may use to address lead hazards on behalf of their clients. For example, given the
disproportionate occurrence of lead poisoning in communities of color, an attorney might bring a claim
challenging a federally-assisted housing program’s failure to provide lead-safe housing under the Fair Housing
Act,®® which prohibits discrimination based on race, color, religion, sex, familial status, or national origin in the
sale or rental of housing (including associated services) and thus arguably prohibits discriminatory
maintenance practices.'® Using the same reasoning, an attorney might file a claim under Title V of the Civil
Rights Act,'®" which prohibits discrimination based on race, color, or national origin in programs receiving
federal financial assistance.'%? Alternatively, an attorney might challenge a federally-assisted program’s refusal
to provide lead-free housing for a child who currently has or has had an EBLL or other impairment under
section 504 of the Rehabilitation Act,'*® which prohibits federally-assisted programs from excluding from
participation, denying benefits to, or otherwise discriminating against an individual on the basis of their
disability '%4; this claim would be based on the argument that a child’s previous or existing EBLL (or other
disability) would be exacerbated by further lead exposure, thereby preventing the child’s participation in the
program.'% In addition, an attorney might bring a due process claim under the Fifth and Fourteenth
Amendments of the U.S. Constitution'% if an individual residing in federally-assisted housing is effectively
denied their housing benefit without due process of law by being denied habitable housing.'®” Attorneys are
encouraged to consult Emily Benfer’s extensive discussion of these litigation strategies in her article,
Contaminated Childhood: How the United States Failed to Prevent the Chronic Lead Poisoning of Low-Income
Children and Communities of Color."%
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State Law Actions Seeking Remediation of Lead Hazards and/or Compensation for
Families of Children with Lead Poisoning

State law tort claims premised on a designated party’s negligent failure to remediate lead hazards may provide
a route for compensating families for harm caused by lead-based paint exposure.'® However, plaintiffs may
encounter challenges with establishing a particular home as the proximate cause of a child’s lead poisoning'°
or may find that a government-run housing agency is protected (to varying degrees) by governmental
immunity."" Depending on the facts of a given case, an attorney might also consider the viability of a claim
based on relevant state statutes.''?

State and Federal Policy Proposals to Protect Children from Lead
Poisoning in Federally-Assisted Housing

Despite the recent amendments to the LSHR, children in tenant-based rental assistance programs—and in the
majority of private market rental units across the United States—must develop lead poisoning before an
environmental investigation occurs.'® In all other federally-assisted housing programs, the designated party
must conduct a risk assessment or lead-based paint inspection and remediate or abate any lead-based paint
hazards prior to occupancy by a child under age 6."* Members of the United States Congress introduced, but
have yet to pass, the Lead Safe Housing for Kids Act over each of the past three sessions. If passed, the bill
would (1) require risk assessments in all federally-assisted housing prior to occupancy by a child under age 6
(excluding housing covered under federal mortgage insurance); (2) allow families to move on an emergency
basis from units with uncontrolled lead hazards; and (3) authorize appropriations necessary to carry out the
amendments. ®

Because tenant-based rental assistance relies on the local rental market, state and local laws can also protect
children in federally-assisted housing from lead poisoning. Presently, at least eighteen U.S. cities and states
have adopted ordinances and laws that require lead hazard inspections of private market rental units prior to
and throughout tenancy.'® With few exceptions, these more protective laws apply to federal tenant-based
rental assistance programs. In all other cities and states, children must develop lead poisoning, often at very
high EBLLs, before lead hazard inspections are triggered in private rental units.”"” In these areas, advocates
can build interprofessional coalitions to develop primary prevention laws that require the inspection of rental
units for environmental health hazards prior to occupancy. Where existing laws exempt federally-assisted
housing, advocates can seek amendments to local policy to ensure that lead hazards are identified and
remediated prior to occupancy regardless of a tenant’s source of payment. In addition, advocates can work
with their state to adopt the CDC reference value as the EBLL that triggers lead hazard inspections. This may
result in identifying additional children with lead poisoning, triggering local and Lead Safe Housing Rule
requirements earlier in the timeline of exposure. Although lead poisoning is a complex social problem, with
robust federal and state legislation, resources, and investment, it is entirely solvable.

Conclusion

To date, HUD’s lead poisoning prevention approach emphasizes secondary and tertiary prevention rather than
primary prevention, as most hazard reduction activities are triggered by a child’s EBLL. On top of these
inadequate laws, HUD’s insufficient monitoring and enforcement activities allow the problem to persist

Page 12 March 2020



unchecked in many communities.'"® Accordingly, the long-term effects of lead poisoning continue to
reverberate across generation after generation of children. A federal commitment to primary prevention—
through improved laws and stronger enforcement—is crucial to making significant progress in protecting
children living in federally -assisted housing from lead poisoning. But until this federal commitment is realized,
the role of state and local public health departments, health advocates, and housing partners cannot be
understated: these partners must work together to support implementation of the existing laws and to seek
accountability for covered housing providers that fail to comply.

Resources

Flowchart Overview of the Elevated Blood Lead Level Protocol (provided in HUD’s Federal Register publication of the
2017 amendments to the LSHR)"'?
https://lwww.federalregister.gov/documents/2017/01/13/2017-00261/requirements-for-notification-evaluation-and-
reduction-of-lead-based-paint-hazards-in-federally

Responding to EBLLs in Children under Age Six: Guidance for PHA Public Housing Staff
https://www.hud.gov/sites/dfiles/PIH/documents/PHPHAFactSheet4618.pdf

Responding to EBLLs in Children under Age Six: Guidance for PHA Housing Choice Voucher (HCV) Staff
https://www.hud.gov/sites/dfiles/PIH/documents/HCVPHAFactSheet4618.pdf

Responding to EBLLs in Children under Age Six: Guidance for PHA Project-Based Voucher Staff
https://www.hud.gov/sites/dfiles/PIH/documents/PBVPHAFactSheet4618.pdf

Working with Your Local Health Department: Information for PHA Staff on EBLL Preparation and Response
https://www.hud.gov/sites/dfiles/PIH/documents/HealthDeptFactSheet4518.pdf

Blood Lead Levels in Children: Update for Owners of Project-Based Voucher Units
https://www.hud.gov/sites/dfiles/PIH/documents/PBVOwnerFactSheet4618.pdf
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landscape of § 1983 claims.” See id. at 618-21. For further discussion, see Anna Snook, A Narrowing of Section 1983 Claims: How Gonzaga Has
Limited Recovery for Victims of Lead Poisoning in Federal Court, 44 B.C. ENVTL. AFF. L. REV. 207 (2017).

942 U.S.C. § 3604(b).

190 See Benfer, supra note 21, at 538-41 for discussion of this strategy.

10142 U.S.C. § 2000d.

92 See Benfer, supra note 21, at 541-42 for discussion of this strategy.

10329 U.S.C. § 794. See also 29 U.S.C. § 794a providing for remedies and attorney fees.

10429 U.S.C. § 705(20)

%5 See Benfer, supra note 21, at 543 for discussion of this strategy.

16 J.S. CONST. amend. V, XIV.
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https://www.hud.gov/program_offices/healthy_homes
https://www.cdc.gov/nceh/lead/docs/policy/HIPAADoc.pdf
https://www.cdc.gov/mmwr/preview/mmwrhtml/su5201a3.htm
http://www.cdc.gov/nceh/lead/partnership/HUD_letter.pdf
https://www.hhs.gov/hipaa/for-professionals/faq/297/does-the-hipaa-public-health-provision-permit-covered-entities-to-disclose-information-to-authorities/index.html
https://www.hhs.gov/hipaa/for-professionals/faq/297/does-the-hipaa-public-health-provision-permit-covered-entities-to-disclose-information-to-authorities/index.html
https://www.cjr.org/analysis/foia-request-how-to-study.php

97 See Benfer, supra note 21, at 544-46 for discussion of this strategy.

108 1df. at 537-46.

% See, e.g., Rogers v. Home Equity USA, Inc., 160 A.3d 1207 (Md. Ct. App. 2017), Louisville Metro Housing Authority v. Burns, 198 S.W.3d 147 (Ky.
Ct. App. 2005); Ford ex rel. Pringle v. Philadelphia Hous. Auth., 848 A.2d 1038 (Pa. Commw. Ct. 2004).

10 See, e.g., Rogers 160 A.3d 1207.

" See, e.g., Evans v. Housing Authority of the City of Raleigh, 602 S.E.2d 668 (N.C. 2004). Note that this will vary depending on state law and some
states may waive governmental immunity for public housing authorities.

2 See e.g., Williams-Ward v. Lorenzo Pitts, Inc., 908 F.Supp. 48 (D. Mass. 1995) (finding that federal law did not preempt the Massachusetts Lead
Paint Act’s strict liability provision).

13 24 C.F.R. 35.1215 (requiring only a visual inspection prior to occupancy; visual inspections are ineffective in identifying the majority of hazards). See
also Benfer, supra note 21, at 526-27.

1424 C.F.R. 35.100(c).

15.5.2631 (114™) (2016) (This version of the bill also removed the zero-bedroom dwelling unit exemption and required EPA to update the lead hazard
definitions. Both of these objectives were accomplished through alternative avenues.); S.1845 (115%") (2017); S.1583(116™) (2019).

16 Emily Benfer, Jennifer Katz, Emily Tu, Pre-Rental Lead Hazard Inspection Statutory Requirements in the United States (2020).

"7 Emily Benfer, et. al, The Elimination of Lead Poisoning: An Urgent Call to Action to Safeguard Future Generations, 19 Yale J. Health Pol'y L. & Ethics
(2020).

18 Molly Parker, HUD Is Failing to Protect Children From Lead Paint Poisoning, Audits Find, ProPublica (June 22, 2018),
https://www.propublica.org/article/hud-is-failing-to-protect-children-from-lead-paint-poisoning-audits-find (last visited Feb. 6, 2020).

19 82 Fed. Reg. 4153, Fig. 1. Flowchart overview of the elevated blood lead level protocol.
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