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Minimum Essential Coverage Requirement

* Applied to: Above tax-filing threshold (absent applicable
exception)

* Satisfied by: Government-sponsored, employer-sponsored,
grandfathered, or individual coverage

* Penalties for failing to comply: $695/individual or 2.5% of income



PENALTIES
PER YEAR:

$2,085

$285

MAXIMUM OR
1% OF INCOME

$95

PER ADULT

$47.50

PER CHILD

2014

$975

MAXIMUM OR
2% OF INCOME

$325

PER ADULT

$162.50

PER CHILD

2015

MAXIMUM OR
2.5% OF INCOME

$695

PER ADULT

$347.50

PER CHILD

2016



Florida v. HHS
(11th Cir.,, Aug. 12, 2011)

Plaintiffs:

e 26 states, individual business owners, and National Federation of
Independent Business (NFIB)

Holding:

* Medicaid expansion upheld

* Individual mandate struck down as exceeding commerce power
* Individual mandate severable from ACA



NFIB v. Sebelius (U.S. 2012)

e Claim not barred by TAIA

* Individual mandate violates commerce power but not taxing power
 Mandatory Medicaid expansion exceeds conditional spending power
* But severable from ACA



NFIB v. Sebelius

THE INDIVIDUAL MANDATE
FOR DUMMIES

No thanks, 1 do not
wish to purchase

that pack of gum.

OK, tax on
that will be

$2.35




NFIB v. Sebelius (Individual Mandate)

* Choice not to have health insurance does not “substantially effect”
Interstate commerce

* Government cannot compel individuals into commerce, then
regulate that activity

* Necessary but not proper use of congressional authority
 BUT individual mandate is a valid tax under the taxing power



King v. Burwell (U.S. 2015)

1ox INsurance subsidies at risk in 36 states

Federally run marketplace subsidies are under review by Supreme Court

- Federally run marketplace
ATES

36 5TATE



Three-Legged Stool




Insurance Death Spiral

The “Death Spiral” of adverse Individuals know

selection their risks, but
insurance companies
don't

Low risk individuals see
higher premiums and drop

Individuals at high risk
out of the market

purchase more
insurance. Individuals at
low risk purchase less

\ insurance

Insurance
remiums rise -
P Aggregate risk of

insurance
Rl contracts rises

Graphic: David A. Asch, MD, MBA




King v. Burwell

 Administrative law, not constitutional law, decision
* IRS regulation promulgated under ACA delegated authority was valid

* Thus, ACA premium assistance tax credits are available via Exchanges
in all 50 states, whether federally facilitated or state-established
Exchanges



King v. Burwell




‘exas v. United States
(N.D. Texas, Dec. 14, 2018)




Texas v. United States

* Filed February 26, 2018; before Judge Reed O’Connor

* Plaintiffs: Brought by 20 Republican state governors (ME and WI later
withdrew) and 2 individuals

* Defendants: Against US, HHS, Secretary Azar, IRS, and Commissioner
Kautter

* Intervenors: 17 (plus 4 more) states and U.S. House of
Representatives intervened to defend the ACA



Tax Cuts and Jobs Act of 2017




March 25, 2019
VIA CM/ECF

Lyle W. Cayce
Clerk of the Court
U.S. Court of Appeals for the Fifth Circuit
600 §. Maestri Place
New Orleans, LA 70130
RE: Texcas v. United States, No. 19-10011 (5th Cir.)
Dear Mr. Cayce:
The Department of Justice has determined that the district court’s judgment
should be affirmed. Because the United States is not urging that any portion of the
district court’s judgment be reversed, the government intends to file a brief on the

appellees’ schedule.

Respectfully submitted,



Texas v. United States

* Individual plaintiffs have standing
e Economic injury not required
* Thus states’ standing not addressed

* Individual mandate is no longer constitutional under taxing power
* No longer paid into Treasury
* No amount of tax (SO)

Not determined by familiar tax factors

No exemption for individuals below filing threshold

Not enforced by IRS

* No longer produces revenue for the federal government

* Individual mandate is inseverable from the rest of the ACA



Severability
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Medicaid Background

Established in 1965 as an entitiement to health coverage
» Aged, blind, disabled, children, parents

Serves more than 65 million people — the largest source of health
insurance coverage and the largest source of payment for long
term care.

Federal funds match state expenditures: the average federal match
is 58% in FY 2018

ATIONAL HEALTH LAW PROGRAM
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Medicaid Flexibility

Federal law establishes minimum requirements and state options
» Coverage categories

» Services

» Provider participation and freedom of choice

» Premiums & cost sharing

ATIONAL HEALTH LAW PROGRAM
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Who is eligible for Medicaid?

ATIONAL HEALTH LAW PROGRAM
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“The Worthy Poor”

Children

*  Pregnant women
 People over age 65
 People with disabilities

ATIONAL HEALTH LAW PROGRAM
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Medicaid Flexibility

Waiver Options
» Home and community based services
» Delivery systems

» Experimental and demonstration programs

ATIONAL HEALTH LAW PROGRAM
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Affordable Care Act Changes

Medicaid expansion

» Extended coverage to most citizen adults 18-64 under 138% of the federal
poverty level.

» In 2012, Supreme Court held that states do not have to expand.

» To date, 13 states have not adopted the expansion.

ATIONAL HEALTH LAW PROGRAM
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The ACA Medicaid Expansion Fills Current Gaps in Coverage

Medicaid Eligibility Today Medicaid Eligibility
in 2014

Exfends to Adults =1 38%: FFL*

imited to 5 [} ecific Low-lncome Groups

Elderly &
Persons with
Disabilities

Children Parents Adults

Medicaid expansion, but limited the Secretang's authority to enforce it, effectively making the expansion optional For States,

MOTE: The june 2012 Supreme Court decision in Natioral Federation of independent Business v. Sebelivs maintained the
138% FPL = 315,856 for an individual and $26,951 for a family of three in 2013.
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14 Million Newly
Eligible

Beneficiaries

Funn by off Fraes
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e

STATES STATES
EXPANDING EXPANDING

MEDICAID MEDICAID :

TO DATE 10 100% cf Data Source: CMS

the Federal . ..
Poverty Level Graphics source: Families USA
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Historic Drop in the Nation’s Uninsured Rate

Uninsured Rate, Persons under age 65
2013-2016

19.6%

——United States
—+—EXpansion States

—=—Non-expansion States

7.6%

2013 2014 2015 2016

Source: Manatt Phelps & Phillips

ATIONAL HEALTH LAW PROGRAM
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Roadmap

* Review provisions in the Affordable Care Act that eliminated gender rating
and increased coverage

* Discuss gains in coverage and access that may be lost if the ACA is no longer
in effect

* Review Section 1557 of the Affordable Care Act, that protects against
discrimination in health care, and the proposed rule that would limit Section
1557

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



THE LANGUAGE OF
"WOMEN’S” HEALTH

Much of the literature regarding expansion of contraceptive
options, pregnancy care, and preventive services in the ACA
uses the term “women’s health” or only includes data about

women.

However, both women and transgender men may need to
access many of these services.

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



How HAS THE ACA HELPED
HEALTH CARE
ACCESS/COVERAGE?

Eliminati : Expansion of Plans to Preventive Care
IMination O : . .
Lauce ity Services without

: Coverage, Contraception, :
Gender Ratlng and Nursing Support Cost Sharmg

Medicaid End of Pre-existing

. Condition
Expansion Exclusions

https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/ Slides by Seema Moha patra, JD, MPH

IUPUI, Robert H. McKinney School of Law


https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/

GENDER RATING

Gender Rating: The practice of charging
women different premiums than men

Pre-ACA: Gender rating in individual plans
was allowed in the vast majority of states
(only a few states had banned the practice)

http://www.ncsl.org/research/health/individual-health-insurance-in-the-
states.aspx#Gender Distinction Slides by Seema Mohapatra, ID, MPH

IUPUI, Robert H. McKinney School of Law


http://www.ncsl.org/research/health/individual-health-insurance-in-the-states.aspx#Gender_Distinction

Pre-ACA and Post-ACA:

Gender Rating

How much more do women pay for health insurance?
(oo emee P e Peseree B

Before the Affordable Care Act After the Affordable Care Act

|stariing in J074)
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http://www.ncsl.org/research/health/individual-health- .
insurance-in-the-states.aspx#Gender_Distinction Slides by Seema Mohapatra, JD, MPH

llJ IUPUI, Robert H. McKinney School of Law



http://www.ncsl.org/research/health/individual-health-insurance-in-the-states.aspx#Gender_Distinction

Pre-ACA: Maternity
| Coverage

Only 12% of individual health plans
offered maternity coverage

https://nwlc.org/resources/women-and-health-care-law-united-states/

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



TEN ESSENTIAL HEALTH BENEFITS (MINIMUM
REQUIREMENTS FOR ALL MARKETPLACE PLANS)

Outpatient care
Emergency services Prescription drugs
Hospitalization Rehabilitative and habilitative

Pregnancy, maternity, and services and devices

Laboratory services
newborn care . 2 A wel
Mental health and substance use reventive and Weliness

disorder services, including services and chronic

behavioral health treatment, disease management
counseling, and psychotherapy Pediatric services, including oral

and vision care
42 U.S.C. § 18022

lp IUPUI, Robert H. McKinney School of Law Slides by Seema Mohapatra, JD, MPH



ACA:
PREVENTIVE SERVICES COVERED FOR PREGNANT
PEOPLE OR PEOPLE WHO MAY BECOME PREGNANT

Anemia screening on a Gonorrhea screening

Syphilis screening routine basis

Expanded tobacco
intervention and
counseling

Breastfeeding support and

. ] Hepatitis B screening
nursing supplies

FDA approved Preeclampsia prevention
contraceptive methods & and screening

sterilization procedures

Gestational diabetes
screening

Urinary tract or other Rh incompatibility

. . ) Folic acid supplements :
infection screening PP screening

https://www.healthcare.gov/preventive-care-women/ S | Id es by See ma Mo h a patra JD. MPH
’ ’

lp IUPUI, Robert H. McKinney School of Law



ACA:
OTHER PREVENTIVE SERVICES COVERED WITHOUT
Co-Pay/Co-INSURANCE

Domestic and Sexually transmitted

interpersonal violence infections counseling for
screening sexually active women

HIV screening and Tobacco use screening and
counseling for sexually interventions

Rh incompatibility Urinary incontinence
screening screening

Gonorrhea screening/

) Well-woman visits
counseling

Slides by Seema Mohapatra, JD, MPH

https://www.healthcare.gov/preventive-care-women/

IUPUI, Robert H. McKinney School of Law



ACA:
OTHER PREVENTIVE SERVICES COVERED WITHOUT
Co-PaY/Co-INSURANCE

Breast cancer genetic test

Diabetes screening counseling (BRCA)

Chlamydia infection Breast cancer
screening mammography screenings

Breast cancer
chemoprevention Cervical cancer screening

counseling

Osteoporosis screening Syphilis screening

https://www.healthcare.gov/preventive-care-women/ Slides by Seema Moha patra, JD, MPH

IUPUI, Robert H. McKinney School of Law



ACA:
I PREVENTIVE CARE SERVICES

New group and individual plans cannot
charge co-pays/co-insurance for
preventive services

https://nwlc.org/resources/women-and-health-care-law-united-states/

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



ADDITIONAL BENEFITS:

Breastfeeding

: support and supplies
Contraceptive (including nursing

COvVerage space/time 29 U.S.C.

https://nwlc.org/resources/women-and-health-care-law-united-states/ S||des by Seema MOhapatra, JD’ MPH

IUPUI, Robert H. McKinney School of Law



MEDICAID EXPANSION
I AND WOMEN

Medicaid disproportionately covers the poorest and sickest

population of women

expansion,
many women are able to remain on Medicaid once they
become mothers because of the higher eligibility threshold
for parents in these states

https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



PRE-ACA: PRE-EXISTING MEDICAL
CONDITION EXCLUSIONS

Pre-ACA many people unable purchase insurance coverage
because they had certain pre-existing medical conditions.

Pre-ACA, pre-existing exclusions for pregnancy, HIV/AIDS
status, prior breast/cervical cancer, mental illness and
domestic violence were allowable and commonplace.

icy/fact-sheet/womens-health-insurance-coverage-

factsheet/ _ _ Slides by Seema Mohapatra, JD, MPH

lp IUPUI, Robert H. McKinney School of Law


https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/

ACA PROHIBITION OF PREEXISTING
CONDITION EXCLUSIONS OR OTHER
DISCRIMINATION BASED ON HEALTH STATUS

A group health plan and a health Insurance

issuer offering group or individual health insurance
coverage may not impose any preexisting condition
exclusion with respect to such plan or coverage.

42 U.S.C. § 300gg-3

Slides by Seema Mohapatra, JD, MPH

lp IUPUI, Robert H. McKinney School of Law



Uninsured Rate Among Women Has Dropped Since
the Passage of the ACA

Employer
Sponsored, 58%

Employer
Sponsored, 60%

Direct Purchase, 7%

Direct Purchase, 9%

Medicaid, 13%
Medicaid, 17%

——
e
NOTES: Among non-alderly women ages 18-84_“Other® includes those covared undar tha milidary or Velerans Administration as well 35 noneiderly Medicans KFF

enrosees

SOURCE: Kaises Family Foundalion estimates based on 2013 and 2017 CensusBureau's American Communily Sunmey

https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



https://www.kff.org/womens-health-policy/fact-sheet/womens-health-insurance-coverage-fact-sheet/

The ACA’s Non-
| Discrimination Provision

Section 1557: Prohibits discrimination in

health care on the basis of race, color,
national origin, age, disability, and sex,
including preghancy and gender identity

(has not been interpreted to include
sexual orientation)

https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law



https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html

Who is Currently Covered by
| Section 1557 of the ACA?

Applies to any healthcare program or activity
receiving federal assistance, including
contracts of insurance (such as private

insurance purchased with the help of
osovernment subsidies)

Most entities receive some form of federal
assistance and are subject to Section 1557

https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law


https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html

Another Threat to the ACA:
Proposed Rule Amending
| Section 1557

Under the proposed rule, gender

identity would no longer be protected

Under the proposed rule, those insured
through government subsidized individual
or employer-sponsored plans would lose
1557 protection

https://www.hhs.gov/about/news/2019/05/24/hhs-proposes-to-revise-aca-section-1557-rule.html

Slides by Seema Mohapatra, JD, MPH

IUPUI, Robert H. McKinney School of Law


https://www.hhs.gov/about/news/2019/05/24/hhs-proposes-to-revise-aca-section-1557-rule.html

Pre-ACA Insurance Coverage

I Health Coverage of Nonelderly Individuals by
Race/Ethnicity, 2013

» Uninsured
m Employer/Other Private
m Medicaid/Other Public

White Black Hispanic Asian AIAN NHOPI
158.2M 33.5M 49.5M 13.8M 1.8M 0.4M

Note: Persons of Hispanic ongn may be of any race but are categorized as Hespanic for this analysis, other groups ane nan-

Hispanic. Includes nonsldery ndsduals 0-64 years of age MHOF refers 1o Nabree Hawanans and Ciher Pacilic slanders. Alan

reders to Amencan indans and Aaska Matives. Al values have a statistically ssgrifscant difference from the White popalation at

the p < 005 lewel I{FF

aource” Karser Famiy Foundabon analyses of 201 Amencan Lommunty Survey, 1-Tear Estimales

https://www.kff.org/disparities-policy/issue-brief/changes-in-health-coverage-by-race-and-ethnicity-since- .
implementation-of-the-aca-2013-2017/ Slides by Seema Moha patra, JD, MPH

IUPUI, Robert H. McKinney School of Law



https://www.kff.org/disparities-policy/issue-brief/changes-in-health-coverage-by-race-and-ethnicity-since-implementation-of-the-aca-2013-2017/

Post-ACA Insurance

Coverage by Race/Ethnicity

Uninsured Rates Among Nonelderly Individuals by
Race/Ethnicity, 2013-2017

30%"
aua‘;{ o
: 26%"
o 23%*
R T~ 220 22%"
. BlAN
—i— Hispanic
S P —a— Black
%% e NHOPI
- White
1% = Asian
11%"

T%

2013 2014 2015 2018 2017

Nale * indcates staleticaly significant differér frarm the While populabon at the p <005 kevel Persons of Hispanic ongn may be
of any race bad are categonoed as Hespanc: for ths analysis, other groups are non-Hispanic . includes noneiderdy mdnaduals 0-54
years af age MHOP refers to Mative Hawaians and Olher Pacfs BSianders. 00AN refers 1o Arrencan ndlans ard Aaska Nates I{FF

Sowce Kamer Famiy Foundatson anayss ol 2013-2017 &mencan Cammiunity Survey, 1-Year Esimales

https://www.kff.org/disparities-policy/issue-brief/changes-in-health-coverage-by-race-and-ethnicity-since- S | |d es by See ma M o h a patra J D M P H
implementation-of-the-aca-2013-2017/ 4 4

IUPUI, Robert H. McKinney School of Law



https://www.kff.org/disparities-policy/issue-brief/changes-in-health-coverage-by-race-and-ethnicity-since-implementation-of-the-aca-2013-2017/

Pre- and Post-ACA Insurance

Coverage and Medicaid Coverage
I Among LGB Individuals

Changes in Uninsurance Rate and Medicaid Coverage,
Among Lesbian, Gay, and Bisexual Individuals, 2013-2016

Uninsured® w2018 w2016
den:!re sty tn:p igmificant af pe0s,
Source; KFF analbysis of MHES, 2013 and 1016
https://www.kff.org/disparities-policy/issue-brief/the-affordable-care-act-and-insurance-coverage-changes-by- Slides by Seema Mohapatra JD, MPH
) )

sexual-orientation/

IUPUI, Robert H. McKinney School of Law



The ACA and Disparities:
| Data Collection

Requires that all national federal data collection

efforts collect information on race, ethnicity, sex,
primary language, and disability status
Provides HHS the opportunity to collect additional
demographic data to further improve our
understanding of healthcare disparities

https://minorityhealth.hhs.gov/assets/pdf/checked/1/Fact_Sheet_Section_4302.pdf S I | d es by See ma M o h a patra J D M P H
Vi Vi

IUPUI, Robert H. McKinney School of Law



Contact Information:
Seema Mohapatra
mohap@iu.edu

Twitter handle:
@profmohapatra

Slides by Seema Mohapatra, JD, MPH

lp IUPUI, Robert H. McKinney School of Law
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Thank you for attending

For a recording of this webinar and information about future webinars, please visit
networkforphl.org/webinars

=3 | 2019 Public Health Law Summit
o Data Sharing to Improve Community Health
~ SUMMIT October 3-4 | Plymouth, M

>
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You may qualify for CLE credit. All webinar attendees will receive an email from ASLME, an approved
provider of continuing legal education credits, with information on applying for CLE credit for this webinar.
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