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DOMESTIC VIOLENCE PROTECTIONS
Issue Brief

Introduction

Prior to 2015, across the United States, the debate over the right of same-sex couples to marry was in full swing. While
some states were well ahead of the curve in their gender-neutral approaches to marriage and legislation protecting same-
sex couples, an overwhelming majority of states legally defined marriage as a union between one man and one woman
and refused to recognize same-sex marriages performed in other jurisdictions.” In 2015 came the landmark Supreme
Court decision in Obergefell v. Hodges, 135 S.Ct. 2584 (2015). Obergefell held that: (1) the right to marry is a
fundamental right protected under the Due Process and Equal Protection Clauses of the Fourteenth Amendment; (2)
same-sex couples may not be deprived of that right; and (3) states must recognize lawful same-sex marriages performed
in other states. This decision provided a clear directive to states that same-sex couples have a fundamental right to
marry, rendering any existing laws to the contrary unconstitutional. Obergefell was not only monumental because it
legalized same-sex marriage, but because it also extended to same-sex married couples a multitude of benefits, many of
which are intended to assist families in times of crisis (e.g., the automatic right to visit a hospitalized spouse and the right
to make medical decisions on an incapacitated spouse’s behalf).? In addition, although perhaps not widely recognized as
a “benefit,” with the recognition of same-sex marriage comes access to a myriad of protections for married victims of
domestic violence and intimate partner violence (“IPV”).3

Although there is a pervasive myth that IPV is a heterosexual issue, a number of studies have revealed not only the
existence of IPV in same-sex couples,* but the occurrence of IPV as comparable to or exceeding the incidence among
heterosexual couples.® In a recent 2013 study, it was estimated that approximately 4.1 million members of the LGB
community have experienced IPV in their lifetime in the United States.® Prior to Obergefell, the protections available to
victims of domestic violence at the hands of a same-sex partner were questionable at best. Post-Obergefell, since all
states recognize married and formerly married couples as a protected category under civil domestic violence laws, these
laws automatically protect same-sex married couples. But where did Obergefell leave unmarried victims in same-sex
relationships? All states, with the exception of North Carolina, utilize gender-neutral language in their civil domestic
violence laws. This language greatly increases the likelihood that victims of domestic violence in same-sex relationships
will be protected regardless of their marital status. However, in light of state attitudes towards same-sex marriage, the
reality of domestic violence protections for same-sex couples with regard to equitable access to enforcement and equal
access to protection under the laws may be different.



This issue brief (1) examines the various approaches taken by states in implementing the Obergefell decision; (2)
demonstrates how the various approaches may impact or implicate the applicability of domestic violence statutes to
unmarried victims in same-sex relationships; (3) outlines the potential enforcement issues of existing domestic violence
statutes as applied to unmarried victims in same-sex relationships; and (4) examines certain non-legal barriers to
accessing domestic violence protections for victims.

1. Implementing the Obergefell Decision

Since the Supreme Court’s decision in Obergefell in 2015, states with offending statutes have taken one of several
approaches to address their existing laws: (1) by far the most common approach, taking no action to remedy
unconstitutional laws on the books; (2) attempting to repeal offending statutes; (3) successfully repealing and replacing
offending statutes with gender-neutral language; or (4) codifying laws that explicitly protect the right of same-sex couples
to marry.

As of 2012, 40 states had legislation prohibiting the recognition of same-sex relationships and/or defining marriage as
solely between a man and a woman.” To date, of those 40 states (i) Colorado, Delaware, Hawaii, Minnesota, Nevada,
and New Jersey have successfully replaced the offending statutes with gender-neutral language and (ii) California and
llinois have codified laws explicitly recognizing and protecting the rights of same-sex couples to marry.® A total of 32
states continue to have such laws despite these statutes being held unconstitutional by the Supreme Court in Obergefell.®
Of those 32 states, Florida, Kansas, Michigan and Missouri have made attempts to revise their offending statutes but such
attempts were ultimately unsuccessful and the offending laws remain on record.

These varying approaches to addressing Obergefell are telling and can have a trickle-down effect when it comes to the
enforcement of domestic violence protections for unmarried same-sex couples. More progressive jurisdictions that have
taken active steps to repeal and replace any laws adversely affecting the right of same-sex couples to marry seem likely
to extend domestic violence protections to unmarried same-sex couples. However, in jurisdictions at best indifferent and
at worst hostile to same-sex marriage, a lack of explicit protections renders unmarried same-sex IPV victims vulnerable to
an unsympathetic legal system.'® Essentially we are asking victims of same-sex IPV to rely upon the same institutions to
protect them as have historically been prejudiced against them.

2. Applicability of Domestic Violence Statutes to Unmarried Same-Sex
Relationships

All states and the District of Columbia have civil domestic violence statutes that recognize members of currently or
formerly married couples as an eligible category afforded protection. Other eligible categories include, cohabitants and
former cohabitants, couples with children in common, relatives, and current or former members of dating, intimate, or
sexual relationships. Often many of these categories are encapsulated in the overarching category of “family or
household member.” Although the language of each state’s domestic violence statutes vary, generally, a court must
determine (1) whether a petitioner is eligible for relief as a member of a protected category and (2) whether a proper
showing was made that an act of domestic violence in fact occurred.! The provisions included in a civil domestic violence
protection order vary from jurisdiction to jurisdiction but may include the following: (1) that the perpetrator stay a certain
distance from the victim; (2) not assault or otherwise abuse the victim; and (3) refrain from contacting the victim (directly
or indirectly).'? Such orders also vary in duration and may also include remedies such as emergency financial assistance,
temporary child custody and support assistance, and housing." In every jurisdiction, there is a mechanism whereby the
victim may summon law enforcement to enforce the provisions of the protective order if violated.™ It is important to note
that civil domestic violence protection orders are separate and distinct from protective orders designed to protect the
general public from abuse or harassment from third-party individuals whom the victim is not related to, not residing with,
and not otherwise engaged with in an intimate relationship.'> General civil protection orders (i.e., orders not designed to



protect victims of domestic violence specifically), tend to be shorter in duration and tend to provide less comprehensive
protections to the victim.'®

The right to marry conferred by the Supreme Court in Obergefell automatically places married same-sex couples within
the protected category of current or former married couples by virtue of the plain meaning of these statutes. However,
since nearly every state uses gender-neutral language in lieu of explicit protections for same-sex couples in its domestic
violence statutes, applicability to unmarried same-sex couples is open to interpretation. Generally, the most commonly
remaining eligibility categories for a civil domestic violence protective order (after current or formerly married couples) are
(i) family members (by blood or marriage); (ii) current or former cohabitants, (iii) individuals with a child in common, or (iv)
members of an intimate relationship.'” Qualification under item (i) does not apply to unmarried couples, and items (ii)
and (iii) are relatively clear in their applicability to both unmarried same-sex and opposite sex couples because the nature
of the relationship between abuser and victim is not in question. The court need only determine whether the alleged
abuser and the alleged victim are or were residing together or have a child in common, respectively. In contrast,
qualification under item (iv) requires the court to assess the nature of the relationship between the parties in question. As
discussed in greater detail below, there have been cases in a number of states where the definition of “intimate
relationship” was found to include same-sex couples. However, one can easily foresee a circumstance in which a judge
or magistrate in a jurisdiction with prevailing hostile attitudes about same-sex relationships could allow this animosity to
permeate the legal process.

Gender-neutrality can be interpreted as providing domestic violence protections to all unmarried same-sex couples. For
example, in Florida, lllinois, Kentucky, and Ohio, even prior to the Obergefell decision, there were cases in which courts
held that same-sex partners qualified for protection under gender-neutral domestic violence statutes.'® Furthermore, in a
majority of states where case law exists addressing the applicability of domestic violence statutes, courts typically
conclude that the statutes are to be liberally construed in order to provide maximum protections to victims of domestic
violence.'® Such construction increases the likelihood that an unmarried domestic violence victim in a same-sex
relationship would be permitted to seek a protective order under one of the existing gender-neutral statutes.

However, it is important to note that despite precedent to the contrary,?°, there is anecdotal evidence to suggest that
victims of domestic violence in same-sex relationships have encountered challenges in obtaining protective orders. In
2003 and 2005, there were two reported cases in which individuals seeking temporary protective orders against their
same-sex live-in partners were denied protection because the judge hearing the cases interpreted the statute’s language,
“person living as a spouse” to mean only couples who could legally marry in Ohio (i.e., that could legally be living together
as spouses).?! The court reasoned that being afforded protection under Ohio’s domestic violence statute would be akin to
Ohio recognizing same-sex marriage (which was not legal in 2003 or 2005) The Ohio marriage amendment, prohibiting
same-sex marriage, was passed in 2004.22 Although the amendment was passed after the judge’s decision in 2003,
when asked about his rulings, the judge stated that his “determination was consistent with the beliefs of [his]
community.”?®* While Ohio’s marriage amendment has since been held unconstitutional, rendering it unlikely that such a
result could be reached in Ohio today, it illustrates how, despite legal precedent, the attitudes, assumptions and
prejudices of individual judges can directly impact an individual’s ability to obtain protection under the laws — even if such
laws are gender-neutral.

It is difficult to predict with any certainty, the effect of Obergefell on the challenges discussed above. Indeed, there is a
lack of case law addressing the issue (due in large part to the fact that the denial of a protective order is rarely appealed).
However, it is possible that Obergefell is serving as a deterrent in many jurisdictions where domestic violence statutes are
gender-neutral (while attitudes towards same-sex marriage may historically be hostile) even though Obergefell did not
address the rights of non-married couples.

3. Barriers to Enforcement

Recent cases in North Carolina and South Carolina illustrate some of the issues unmarried domestic violence victims in
same-sex relationships continue to face despite the Supreme Court’s ruling in Obergefell. Currently, North Carolina is the



only state with a domestic violence statute that is not gender-neutral. In order for an alleged victim of domestic violence
to qualify for protections under North Carolina’s domestic violence law, the individual, if not a current or former spouse of
the alleged abuser, must fall into the protected category of being in a “personal relationship” with the offending party. The
North Carolina Code provides that in order for two individuals to be considered to be in a “personal relationship” the
individuals must be: (1) current or former spouses; (2) persons of opposite sex who live together or have lived together;
(3) related as parents and children; (4) have a child in common; (5) are current or former household members; or (6) are
persons of the opposite sex who are in a dating relationship.?* Under the North Carolina law, while all opposite sex
couples may obtain a protective order, and most categories of same-sex intimate partners may obtain a protective order,
victims of same-sex dating violence are specifically excluded from protection (i.e., unless the victim is or was married to
the abuser, has a child in common, or resided with the abuser, the victim is not eligible for relief).?5 . In the North
Carolina case of M.E. v. T.J., M.E. filed for and was denied a protective order in Wake County District Court against her
former same-sex partner which would have prevented her former girlfriend from contacting her or having access to
firearms. Despite recognizing that M.E. was “terrified” and that she was caused “substantial emotional distress” at the
hands of her former girlfriend, M.E. was not granted the protective order because of the fact that she and her former
girlfriend are both women. The court concluded that a Domestic Violence Protective Order would have been granted had
the parties been of opposite genders or were currently or formerly cohabitants. Instead, M.E. was granted a temporary
“no contact” order, which provided a significantly lesser level of protection. Currently, the American Civil Liberties Union
of North Carolina is challenging the constitutionality of this law which, in their view, denies equal protection to LGBTQ+
people.?®

Meanwhile, in South Carolina, a 2017 decision by the state Supreme Court temporarily rendered protections for victims of
domestic violence in same-sex relationships completely in flux. In Doe v. State, the court held that §20-4-20(b) of the
South Carolina Code was unconstitutional because same-sex couples were excluded from the definition of “household
member” thus rendering same-sex couples ineligible for a civil order of protection (unless the couple is currently or
formerly married or has a child in common).?” Opposite sex couples were entitled to protection as current or former
cohabitants, regardless of whether they were currently or formerly married, or whether they have a child in common.?®
While the court’s holding that the portion of the statute making this distinction was unconstitutional, in violation of the
Equal Protection Clause of the Fourteenth Amendment, was clearly the correct legal result, there have been unfortunate
and perhaps unintended consequences. The court’s chosen remedy to address the statute’s unconstitutionality was to
strike down the offending provision.?° This created concern that with the phrase “male and female who are cohabitating
or formerly have cohabitated” removed, domestic violence charges could only apply to married people or direct relatives.

Fortunately, in December 2018, after months of dismissals in York County South Carolina, denying same-sex couples
protection under South Carolina’s domestic violence law, York County Magistrate Judge Michael Scurlock announced that
the court is to find probable cause in domestic violence preliminary hearings involving unmarried same-sex couples if
cohabitation can be proven along with meeting the other evidentiary requirements.3® This determination applies statewide
and according to Magistrate Scurlock, the guidance came directly from the South Carolina Supreme Court.?"

4. Additional Barriers to Accessing Domestic Violence Protections

The social science research suggests that there are a number of barriers outside the law that prevent victims of domestic
violence in same-sex relationships from obtaining adequate protections under existing laws, not the least of which is the
attitude of the courts and law enforcement.3? According to a study published in 2018, understanding the prevalence of
LGB IPV is difficult because of the silence that has historically existed in the LGB community.®? Individuals fear
stigmatization, and as a result, many LGB victims of IPV choose to remain silent to prevent further oppression and social
marginalization.3* There is also the issue of pervasive gender-related stereotypes. For example, there is the myth of
violence being seen as a “mutual conflict,” particularly in a gay couple because of the perception that men “fight
equally.”® Historically, men are assumed to have comparable physical strength and violent behavior between men is
socially normalized.3® Such myths create obstacles to providing services for homosexual victims and also have the
tendency to minimize the severity of IPV.3” Other barriers include, but are not limited to, concerns about “outing” oneself



when seeking help; lack of awareness of LGBT-specific or LGBT-friendly assistance programs and resources;
homophobia from staff or service providers or from non-LGBT survivors of IPV with whom they interact; and low levels of
confidence in the sensitivity and effectiveness of law enforcement officials and the courts for LGBT people.® LGBT
people have reported experiencing discrimination and harassment from law enforcement and overall, the perception that
law enforcement will not be helpful in addressing IPV seems pervasive.®® This perception, in and of itself, can deter
same-sex IPV victims from coming forward to seek help in the first instance. It is important to remain cognizant that these
social and psychological barriers exist and that the law itself is merely one factor in a more complicated system confronted
by victims of domestic violence in same-sex relationships.

Conclusion

While North Carolina and South Carolina each have uniquely drafted civil domestic violence statutes with language that
explicitly excludes protections for unmarried same-sex couples in certain circumstances, the manner in which these laws
are enforced demonstrates the extreme level of power and discretion courts maintain in interpreting the law. Fortunately,
a majority of states have taken a gender-neutral approach and therefore, unmarried victims of same-sex domestic
violence are at least arguably covered or, at a minimum, not blatantly excluded from protection.

Overall, unmarried domestic violence victims in same-sex relationships are better protected when domestic violence
statutes explicitly include them rather than relying on gender-neutral language. Where there is ambiguity there is always
uncertainty and room for traditionally marginalized groups to be excluded from legal protections afforded the remainder of
the population. As a society, we are asking victims of same-sex domestic violence to take quite a leap of faith in the legal
system in states that have been traditionally and historically resistant and hostile towards recognizing the validity of such
relationships to begin with.
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