INDEPENDENT PRACTICE OF DENTAL HYGIENISTS IN NORTH CAROLINA

Issue Brief
Introduction
Many Americans suffer from poor oral health, which can have profound negative consequences on overall health and
1
quality of life. The burden of oral disease is unequally distributed, with minorities and low-income people significantly
2
more likely to report oral health problems and trouble accessing oral health care. Many of these disparities are
3
exacerbated by lack of access to dental providers, including non-dentist medical professionals.
th

4

Dental provider shortages are severe in North Carolina, which ranks 46 in the number of dentists per capita. Only 16
5
percent of North Carolina dentists participate in Medicaid – one of the lowest rates in the country. According to the North
Carolina Institute of Medicine, four North Carolina counties have no dentists at all, and 36 have no dentists who accept
6
Medicaid. Approximately 25 percent of children entering kindergarten each year in North Carolina have untreated dental
7
decay.
Dental hygienists are licensed, certified health professionals, trained and qualified to provide many oral health services.
9
Although not a replacement for dentists, they are an important component of the dental health care team. There is
reason to believe that increased utilization of dental hygienists can help improve access to care, particularly among
10
underserved populations.

8

11

Regulation of dental hygienists varies across states. Although some states permit hygienists to practice only in the same
physical location as dentists, many have taken steps to improve access to care for low-income people by relaxing this
12
restrictive rule. North Carolina is one of these states. This brief fact sheet provides answers to frequently asked
questions regarding the ability of dental hygienists to practice outside the presence of a dentist in certain circumstances in
North Carolina. However, the legal provisions addressed in this document likely have similar counterparts in other states.
Lawyers in other states may have developed, or could develop, comparable guidance relating to the laws governing
dental hygienists in their states. You may wish to talk with your attorney or visit the State Public Health Lawyer Directory
to find contact information for a public health attorney in your state.
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Does North Carolina law require that dental hygienists always practice in
the physical presence of a licensed dentist?
13

14

No. It is true that, in general, hygienists may practice only “under the supervision” of one or more licensed dentists.
However, “supervision” is defined to mean practice in a locale where a licensed dentist is physically present except where
the hygienist practices “under direction and in compliance with N.C. Gen. Stat. § 90-233(a) or N.C. Gen. Stat. §
15
90-233(a1).” In other words, the requirement that a licensed dentist be present when the hygienist performs functions
which he or she is otherwise licensed and qualified to perform is waived when the circumstances set forth in N.C. Gen.
Stat. § 90-233(a) or N.C. Gen. Stat. § 90-233(a1) are met.
N.C. Gen. Stat. § 90-233(a) deems the “supervision” requirement to be met where dental hygienists are employed by or
under contract with certain governmental agencies and programs, are working in that capacity under the direction of a
licensed dentist who is also employed by an enumerated agency or program, and have been trained as public health
16
hygienists. The purpose of this section appears to be to permit such hygienists to practice outside the physical presence
of a licensed dentist while practicing on behalf of a governmental entity such as a local health department.
N.C. Gen. Stat. § 90-233(a1) permits dental hygienists who meet certain criteria to practice without a licensed dentist
17
being physically present so long as: 1) a licensed dentist directs in writing that the hygienist perform the functions; 2) the
licensed dentist has examined the patient according to the requirements specified in the statute; 3) this examination
occurred within 120 days prior to the time the dental hygiene functions are carried out; and 4) the services are performed
at certain locations, including “rural and community clinics operated by Board-approved nonprofits; rural and community
clinics operated by federal, State, county, or local governments; and any other facilities identified by the Office of Rural
18
Health and approved by the Board as serving dental access shortage areas.”
The Board’s rules, closely tracking the statute, permit a hygienist to work within his or her scope of practice without the
19
direct supervision of a dentist under conditions similar to those described in N.C. Gen. Stat. § 90-233(a1). The purpose
of this section appears to be to permit hygienists who are not employed by governmental entities but practice in high-need
areas to practice outside the physical presence of a dentist if they meet the training and experience requirements set out
in § 90-233(a1).

Does the exception in N.C. Gen. Stat. § 90-233(a1) apply only to hygienists
who are “on loan” from a private practice?
No. No such stipulation appears in the statute, and a search of North Carolina caselaw revealed no such judicial
interpretation. Neither the statute nor caselaw appear to grant the Board the authority to create or enforce conditions more
20
stringent than those contained in the statute, and none are present in the Board’s rules. N.C. Gen. Stat. § 90-233(a1)
applies to any hygienist who meets its requirements.

Do the supervision requirements of N.C. Gen. Stat. § 90-233(a) apply even
where the requirements of N.C. Gen. Stat. § 90-233(a1) are met?
No. In the American legal system, “every part of a statute [is] presumed to have some effect, and not be treated as
21
meaningless unless absolutely necessary." N.C. Gen. Stat. § 90-233(a1) is clearly intended as an adjunct to, and not a
subset of, N.C. Gen. Stat. § 90-233(a). Both § 90-233(a) and § 90-233(a1) lay out circumstances in which certain
hygienists may practice outside of the physical presence of a licensed dentist. Section 90-233(a) applies to certain
hygienists practicing as part of their employment with a governmental agency, while section 90-233(a1) applies to certain
hygienists who are not employed by the government but who are practicing in one or more of the settings set out in the
statute. Any other interpretation would render section 90-233(a1) nonsensical and meaningless.
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